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Mr. BUTLER. I yield to the gentleman
from TIllinois.
Mr. ERLENBORN, M Chairman, as I
erstand it, the purpdse of the amend-
it is to protect, as pn example, the
e of the U.S. attorney or the solicitor
hat is prepared in anpicipation of the
defense of a suit agalnst the United
States for accident or some such thing?

Mr. BUTLER. That i the subject we
have in mind.

Mr. ERLENBORN. appreciate the
gentleman’s concern. I think it is a real
concern, and that proteftion ought to be
afforded.

The only problem I} find with that
amendment is this: It Yyould presuppose
we intended the defining of “record sys-
tem” to preclude that type of record. I do
not think we did.

If these sorts of recoifds are to be con-
sidered a record systerh under the act,
then the agency woyld have to g0
through all the formal p oceedings of de-
fining the system, its goutine uses, and
publishing in the Federdl Register.

Frankly, I do not thijk the attorney’s
files that are collected i anticipation of
a lawsuit should be supject to the ap-
plication of the act i any instance,
much less the access povision. It is our
concern in the access provision that it
may then presuppose itlis covered in the
other provisions, and I do not think it
should be.

Mr. BUTLER. Mr. C hairman, I share
the gentleman’s concprn. When this
amendment was orig hally drafted, it
stated “access to any [record” and we
struck the word, “recoyd,” and inserted
“information.”

So we made it perfecfly clear we were
not elevating an invesfigation with the
!.word, “record,” to the ftatus of records.

We did want to make % clear there was
1ot to be such access, because that ac-
cess would be within the usual rules of
civil procedure.

Mr. ERLENBORN,
the gentleman will yield further, it is the
gentleman’s contention] under his inter-
pretation of the act, thht the other pro-
visions would not applyito the attorney’s
files as well; is that corfect?

I\éEr. BUTLER. The dentleman is cor-
rect. .

Mr. ERLENBORN. wonder if the
gentleman would ask thf gentleman from
Pennsylvania (Mr. ModruEAD) what his
opinion is concerning 4
ify the record.

Mr. BUTLER. Mr.
vield to the gentiema
vania for that purpose.

Mr. MOORHEAD
Mr. Chairman, I agred
tion which has beer placed on the
amendment by the gentleman.

The CHAIRMAN pfo tempore. The
question is on the amefdment offered by
the gentleman fron] Virginia (Mr.
BUTLER) ,

he amendmernit was agreed to.
AMENDMENT OFFERED BY MS. ABZUG

Ms. ABZUG. Mr, Chairman, I offer an
smendment.

The Clerk read as follows:

Amendment offered by Ms. Aszuc: Page
33, line 3, strike out lines 8 and 4.

[r. Chairman, if

Chairman, I will
from Pennsyl-

f Pennsylvania.
with the limita-

at, just to clar-.

(Ms. ABZUG asked and was given per-
mission to revise and extend her re-
marks.)

Ms. ABZUG. Mr. Chairman, we are
dealing in this bill before us today with
the right to privacy and any exemption
from the safeguard provisions of this
bill must be the exception rather than
the rule. It should be justified only where
there are overwhelming societal inter-
ests.

‘What are the overwhelming interests
of society that this exemption protects
which would justify an infringement on
individual liberty? - -

Under other exemption provisions of
this bill, we have already protected from
disclosure information related to law en-
forcement investigative matters and na-
tional security.

I have agreed to support such specific
exemptions. But the general exemption
as to all records, regardless of what they
contain, maintained by the CIA, goes too
far. By allowing the CIA to exempt all
systems of records, even those which
contain no sensitive data, we are un-
necessarily denying individuals the
rights guaranteed by this bill and in-
deed rights guaranteed by the Constitu-
tion.

There is grave danger inherent in
granting any such broad exemption. No
agency should be given a general license
to exempt any and all of its records or
record systems.

Rather than base exemptions on the
functions of an agency which maintains
records, we should define exemptions, as
we tried to in this bill; in terms of the
kind of data sought to be protected from
disclosure. We have done this in sub-
sections (k) and () (1), and (2) of the
bill.

If the records of the CIA contain sen-
sitive material, these records will be pro-
tected from disclosure by the specific
exemptions already referred to, informa-
tion related to either forelgn policy or
national defense or related to investiga~
tory material-which is being compiled for
law enforecement purposes.

We would weaken this bill if we estab-
lished a precedent by allowing an agency
to exempt itself entirely from require-
ments that would protect and reenforce
the fundamental constitutional rights of
privacy.

By setting up a general exemption
guaranteeing and allowing the CIA to
exempt even sensitive records from vir-
tually every provision of the bill, the bill
goes far beyond what is necessary to
protect such records from disclosure.
‘Why should not the ageney be required,
for example, to keep records which are
accurate, timely, and relevant, which
are requirements of this bill?

Why should the agency be exempted
from a bar against maintaining politi-
cal or religious data if other agencies
are not, and why should individuals be

* denied rights to civil remedies and court

review?

This is the effect of the “‘general
exemption” section of the bill, which
goes far beyond the “specific exemption”
section in allowing agencies to disregard
the safeguard provisions of the bill,

I might tell the Members that the
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other body’s bill does not contain any
such general exemption section. It pro-
vides solely for specific exemptions, with
only two of the specific ones we have,
by the way, and that is for national
security and law enforcement purposes.

I urge that we strike this general
exemption for the CIA since the CIA’s
sensitive records and activities are
amply protected by other provisions of
this bill,

To do otherwise would be to deny
unnecessarily to one group of individ-
uals the privacy rights protected by this
bill.

Mr. Chairman, I urge that my amend-
ment be adopted.

Mr. GUDE. Mr. Chairman, will the
gentlewoman yield?

Ms. ABZUG. Yes, I yield to the gen-
tleman from Maryland.

Mr. GUDE. I want to commend the
gentlewoman for this amendment.

Certainly, there is no logic in gather-
Ing information, and regardless of its
sensitivity, putting it off bounds merely
because it happens to be stored within
a particular agency.

The gentlewoman’s amendment makes
a great deal of sense, and I certainly urge
its adoption. - .

Mr. KOCH. Mr. Chairman, will the
gentlewoman yileld?

Ms. ABZUG. I yield to the gentleman
from New York,

Mr. KOCH. I also want to commend
the gentlewoman from New York, who
has pointed out this particular defici-
ency of this legislation, which I hope
will be corrected.

Mr. ERLENBORN. Mr. Chairman, I
rise in opposition to the amendment.

Mr. Chairman, there are many rea-
sons why I would oppose this amend-
ment.

I think it is quite obvious that the
activities of the Central Intelligence
Agency are not the sort of activities that
are supposed to be conducted in a fish-
bowl.

Let me make this one ohservation.
Under this bill we are allowing any In-
dividual acecess to records that are main-
tained by the Government relative to
himself. In other words, any person, any
individual can go to the agency that is
subject to this act and say, “I want
copies of anything that you have relat-
ing to me.” )

In the committee we discussed
whether we would extend this right to
corporations. We decided we would not;
we would grant it only to individuals.

We did not limit this access to U.S.
citizens.

Just stop and think about this for a
moment. The Central Intelligence
Agency prepares and maintains files
relative to people all over this country
who are our potential or actual enemies.

We are not limiting access, under this
law, to citizens so that Chou En-lai or
whoever it might be could come over
here and knock at the door of the CIA
and say, “Under the new privacy bill, I
want to see all the flles that you have
maintained concerning me.”

I think this situation would be utterly
ridiculous. The amendment ought to fall

of its own welght.
e §
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Ms. ABZUG. Mr. Chairman, will the
sentleman yield?

Mr. ERLENBORN. I yield to the gen-
{iewoman from New York. i

Ms. ABZUG. Mr. Chairman, I just
svant to refresh the recollection of the
wentleman from Illinois about who is
sovered under this bill. We have a very
specific definition of individuals who are
sranted rights under this bill and I will
suote from subsection (a)(2)—Such an
‘ndividual “means a citizen of the United
Iiates or an alien lawfully admitied for
sermanent residence.” As far as I know
*hou En-Lai is not a citizen of the United
Atate or an alien lawfully admitted for
sermanent residence. This is just an-
sther big, big red herring.

Mr. ERLENBORN. Then maybe it
wouid be the Ambassador of Russia; who
is to say? The fact is, we ought not limit
ihe United States to carrying on the
activities of the Central Intelligence
Agency in such a way that its files are
kept under cellophane.

Mr. HOLIFIELD. Mr. Chairman, I
move to strike the last word, and I rise
in opposition to the amendment.

Mr. Chairman, I realize that there are
people in this country who have a great
antagonism to the CIA. I might say that
hack in 1947 this committee handled the
logislation that established the CIA in
i1ie Defense Department bill.

We are in a dangerous world, and other
couniries of the world are using all the
methods that they can develop for the
collection of information which happens
£p be favorable to their objectives. Many
times those objectives do not coincide
with the objectives of this country, so
ihni we, likewise, in order to protect our-
selves, are collecting information on
ihese people overseas, or the eminisaries
who come into this country if it deals
with Lhe national security of the United

i j3tates. I believe that the better part of

vailor right now is to leave this alcne.

Ms. ABZUG. Mr. Chairman, will the
sentieman yield?

Mr. HOLIFIELD. I yield to the gentle-
woman from New York.

pMs. ABZUG. Mr. Chairman, I would
just like to refresh the recollection of
the mentleman from California, and
since he is my honorable chairman {
hesitate to do this, but, nevertheless,
nave pointed out that the bill provides
in section (k) (1) (2) {or an exemption ot
anything which would in any way affeci
ihe national defense or foreign policy of
ghis Nation. so that any of the national
security or foreign policy records about
which the gentleman from California

nas expressed some concern would be |

amply covered. No information which in
any way alfects the national security or
foreign policy of this Nation could, un-
der the specific provisions of section (kK
o this act. be made available.

#v objection to this general blankef
exemption for the CIA is that there is
mch information, and I am sure the
sentleman from California would agree
with this, that the CIA collects about
individuals that is totally unreclated to
the national security functions of the
AL

Mr. HOLIFIELD. I do not know that.
1 am not in possession of that knowledge.
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Ms. ABZUG. Even if that were not so,
if an individual seeks access to his or her
records and the CIA males a determina-
tion or the agency makes a determina-
tion that access to those records would
endanger our national szcurity, then the
agency would have the right to assert
that reason for not prcviding access to
the information.

All T am suggesting is that to single
out one agency and exempt all its rec-
ords, just because it is this agency, is
quitecontrary to what our purpoeses are,
and to what our inten:ions are in this
bill. I might also menticn that the legis-
lation in the other boly has only the
specific exemptions that I mentioned
before. A blanket exemption for any
agency—even or especially this one
agency has no place in tiais bill.

Mr. HOLIFIELD. M¢ Chairman, let
me add that this agency is charged with
the security of the Unitzd States in rela-
tion to its foreign policy, and therefore
jmportant to the United States. The
agency does collect information on peo-
ple who are emissaries from those na-
tions that are here, and are acting in
behalf of other nations, and I just do not
believe that anyone has the right or
should have the right to go in and ex-
pose the most sensitive area in the pro-
tection of our national security. There-
fore I must oppose the amendment.

i think we are going pretty far in this
bill, and I think this is just a little bit
too far.

Mr. DELLUMS. Mr. Chairman, I would
like to make & point of order, and I do
so because I think this matter is of such
importance and such gravity that it
should not be disposec of by a handful
of Members, and I note that there is not
a quorum present on the floor.

Therefore, Mr. Chairman, I make the

« point of order tiaat a quorum is not pres-
ent.

The CHAIRMAN. Evidently a quorum
is not present. The Cheair announces that

. he will vacate proceedings under the call
when a quorum of thie Committee ap-
peuars.

Members wiil record their presence by
electronic device.

The call was taken by electronic de-
vice.

QUORUM CALL VACATED

The CHAIRMAN pro tempore (Mr,
McFaLL). One hundred and four Mem-
bers have appeared. A guorum of the
Committee of the Whole is present. Pur-

suant to rule XXIII, clause Z, further
proceedings under the call shail be con-
sidered as vacated.

The Committee will resume its busi-
ness.

The Chair recognizes the gentleman
from Pennsylvania (Mr. MOORHEAD).

(Mr. MOORHEAD of Pennsylvania
asked and was given permission to re-

vise and extend his remarks.)

Mr. MOORHEAD of Pennsylvania. Mr.
Chairman, I rise in opposition to the
amendment offered by the gentlewoman
from New York (Ms. ABzva). I do so with
considerable regret, because of the great
contribution that the gentlewoman has
made in the drafting of this legislation.
The gentlewoman was one of the authors
.ol the original privacy legislation we con-

November 21, 147}

sidered. But I think in this legislation we
must take a step at a time in a delicate
field like that involving the Central Ing-..
telligence Agency. ;

lain to the Members
th is0Qk enix 53
bill. The agencies 3
exemptions are affirmatively subject t
the major disclosure and the require-
ment section of the act. The CIA must
follow the conditions of disclosure, or 1
should say nondisclosure, as enumeraied
in subsection (k) of the bill. This is a
major provision of the bill with which
the Agency must be in compliance—with
what the Agency may or may not do witi
their records.

The CIA is also subject to subsection
() (2), (A) through (F) to publish in
the Federal Register at least annually a
notice of the existence and character of
each system of records. Thus, even under
the general exemption sections, they
must do this.

'This covers two unique circumstances:
First, the Central Intelligence Agency
maintains various intelligence systems,
as defined by the act. Those systems
maintained by the CIA are primarily per-
sonnel records. By statute the Central In-
telligence Agency is prohibited from re-
leasing any detailed information on its
personnel.

The commitiee does not feel it should
repeal other statutes by implication. Let
me say also that there was an earlier coi-
loquy between the gentlewoman from
New York and the gentleman frem Illi-
nois about who is covered by the aci.

On page 21, line 14, in the definitions:

The term “individual” means a citizen of
the United States or an alien lawfully nd-
mitted for permanent residence . . .

So, Mr. Chairman, I urge the defeat of
the amendment.

Ms, ABZUCG. Mr. Chairman, will the
gentleman yield?

Mr. MOORHEAD of Pennsylvania. I
yield to the gentlewoman from New
York.

Ms, ABZUG. Mr. Chairman, I am very
disappointed that the gentlemarn from
Pennsylvania has to rise in opposition
to my amendment, I disagree with him.
I think this exemption is really out of
line with the original purpose of the bill.

I had no recollection, by the way, Mr.
Chairman, that the CIA ever requesied
this exemption, certainly not since the
bill was clarified to apply only to citizens
and permanent résidents.

Although the géntleman has indicated
what provisions the CIA, as an agency,
might be subjected to, he has neglected
to mention the more significant and
meaningful provisions it will not be sub-
jected to as o result of having its general
exemption. I have already mentioned
some of those basic provisions, such as
the requirenment of agencies to maintain
accurate, reievanty and timely date, and
I will not respect them all here.

There are many others such as this, so
1 do not think it is fair, even though the
gentleman may oppose my amendment,
for him, to suggest that a genersl ex-
emption doesn’t deprive individuals of
basic rights provided by the act. In fact,
one very seriously deprived group oi in-
dividuals wiil be those on whom the CIA
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may be keeping records which have
nothi 0 do with the security of

ation. -
Mr. ECKHARDT.,
in favqr of the g,

*. Chairman, I
¥ dment.

L] 0 51 should like to clar-
ify that other provisions of this bill fully
take care of questions having to do with
security. The bill provides two types of
exemptions: First the general exemp-
tion of agencies. In fact, only one
agency is generally exempted, the Central
Intelligence Agency. This is in sub~-
section (j), “General Exemptions.” -

But in (k), “Specific Exemptions,” it
is provided on page 34, item (1) that the
records within the agency are exempted
from this section if the system of rec-
ords 1s, (1) subject to the provisions of
section 552(b) (1) of this title”

Now, 552(b) (1) of this title is found
in the present act, and what that says
is;: :

This section does not apply to matters
that are, (1) Specifically required by Execu-
tive order to be kept secret in the interests
of the national defense or foreign policy.”

Executive Order 652, issued on March
8, 1972, and effective on June 1, 1972,
exempts 37 agencies with respect to all
matters having to do with national de-
fenses or foreign bolicy. It includes, of
course, the CIA. It includes the Atomic
Energy Commission. It includes the
State Department; it includes the De-
partment of Defense; it includes the Jus-
tice Department.

I cannot see, for the life of me, why
the CIA should be generally exempt from
all provisions having to do with access if
these other agencies, just as sensitive,
are not also generally exempt. They
deal with just as sensitive material in
the area of national security as the CIA
does. The point is, though, if we gener-
ally exempt the CIA from access, then
the CIA does not have to come out and
say that if they revealed the informa-
tion, that they refuse access to, it would
affect national defense or foreign policy,
that it has to do with the security of the
United States.

0 know of a case in
elplovee of
2 bl

to do with a girl. Some boss did not
much like an inferior officer seeing her.
But I shall not assert that as fact here
but as a hypothetical illustrating the evil
of giving the CIA complete exemption
Irom access provisions of this Act. The
CIA can come in and say at any time,
“This affects foreign affairs.” But let us,
at least, make them say that, because
many people working for the CIA are
subject to exactly the same discrimina-
tions as those working for other agencies.
The CIA is going to be believed when
they raise the contention that foreign
affairs are affected, but at least Iet us
make them come in and say it. Presum-
ably, there would he some reluctance to
lie about it. But if all they have to say
is, “We are blanketly exempt from any
access to the information which you
seek,” we are absolutely protecting them
in matters in which the grossest discrim-
ination could oceur.

Let me just say once again that I am
not talking in favor of obening up access
to CIA's files with respect to matters of
security, because the second exemption,
the specific exemption provisions pro-
vided for in this act, refers to 552(b) (1).
That says that not! ‘ng may be obtained
which the Executive order requires to be
kept secret in the interest of national
defense or foreign policy and an Execu-
tive Order 652 has been issued and to-
tally, blanketly covers all such matters
bertaining to national defense and for-
eign policy.

The CHAIRMAN pro tempore (Mr.
McFaLL) . The question is on the amend-
ment offered by the gentlewoman from
New York (Ms. Aszug).

The amendment was rejected.

AMENDMENT OFFERED BY MR, I HORD

Mr. ICHORD. Mr. ¢ hairman, I offer
an amendment.

The Clerk read as fol

Amendment offered by Mr. IcxORD: On
bage 34, strike lines 7 thjough 11 and insert
the following in lieu therdof:

“(2) investigatory maferial compiled for
law enforcement burposeg, other than mate-
rial within the scope off subsection 3 (2)
of this section: Provided however, That if
any individual is denied ny right, privilege,
or benefit that he woulf otherwise be en-
titled by Federal law, or for which he would
otherwise be eligible, of a regult of the
maintenance of such m terial, such mate-
rial shall .be provided # such individual,
except to the extent that the disclosure of
such material would revehl the identity of a
source who furnished formation to the
Government under an e press promise that
the ldentity of the sourg would be held in
confidence, or, prior to the effective date of
this section, under an in plled promise that
the identity of the sourdp would be held in
confidence.” J

(Mr. ICHORD askefl and was given
rermission to revise ahd extend his re-
marks.) ]

Mr, ICHORD. Mr. G
wish to commend thd gentleman from
Pennsylvania (Mr. MdoruEAD) and the
gentleman from INinpis (Mr. ERLEN-
BORN), as well as the] members of the
committee and the sih ff, for the very
superb job they have @one in balancing
the rights of the indididual against the
rights of soclety in geferal and protect-
ing the privacy of the i dividual,

All this amendment [doeés 1s to protect
the investigatory maferial of investi-
gating agencies such hs the FBI from
being raided by thousgnds and perhaps
tens of thousands of pefsons for no legit-
imate purpose.

I explained the ampndment in gen-
eral debate, and, Mr. (I airman, the lan-
guage of this amen§ment has been
worked out in conjunctfon with the man-
agers of the bill, the gentleman from
Pennsylvania (Mr. M RHEAD) ahd the
gentleman from Iltinpis (M, ERLEN-

airman, again I

The purpose of this amendment is to
brotect our Investigative agencies from
activities which I do ot belleve is an
exaggeration to say might seriously im-
bair if not destroy fheir function in
carrying out their gital work. The
amendment would botH protect this work
and, at the same time, ko so consistently
with the attainment of the burposes and
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objectives of the bill. The provisions of
the bill, particularly subsection ) ; pro-
vides complete and adequate protection
against improper or injurious dissemina-
tion of information be on.d the legitimate
uses of the Federal agéncies maintaining

.them. My amendment in nho way affects

this Iaudable burpose, pr those provisions
against disclosure whi¢h fully protect the
individual affected b prohibiting any
improper use of invest getory material,
All that the amendnbent does is to pro-
tect the investigatory fmaterial from be-
ing raided by thousands and perhaps tens
of thousands of persors for no legitimate
burpose. I assure the [Members that the
investigative materia, would be raided
by the host of persong Including subver-
sives, who would me ly seek to ascer-
tain the extent of
and adequacy of opergtion of our intelli-

the investigatory files will be prohibited
by my amendment, buf &t the same time
individuals who have e legitimate need
and purpose for the di closure to them of
the information is breserved. 'The
amendment provides fthat in any case
where an individua] i denied any right,

_brivilege, or benefit thht he would other-

wise be entitled by Felleral law, as a re-
sult of the maintenan of such material,
he will be entitled t the information,
to the extent, of cours , that the identity
of confidential source will be protected.

Mr. MOORHEAD o Pennsylvania. Mr.
Chairman, will the gantleman yield?

Mr. ICHORD. I yield to the gentleman
from Pennsylvania,

Mr. MOORHEAD o Pennsylvania. Mr.,
Chairman, I unde tand that this
amendment is also subject to the collo-
quy we had in generaljdebate concerning
protection of dissentels under the first
amendment,; is that coyrect?

Mr. ICHORD. The entleman is cor-
rect. This is meant i no way to harm
ithe first amendment r ghts of any Amer-
can,

Mr. MOORHEAD of! Pennsylvania. Mr.
Chairman, with that understanding, I
have no objection to

The CHAIRMAN
McFaLL). The questio
ment offered by the ge
sourl (Mr. ICHORD),

The amendment wa,

AMENDMENT OFFER.

Mr. GUDE. Mr. Ch
amendment,

is on the amend-
tleman from Mis-

agreed to.
BY MR. GUDE

irman, I offer an

Ows: .
Mr. Gupg: Page 36,
sert the following :

Amendment offered b
line 6, after the period,

“(n) Federal Privacy
Commission—
ed as an independ-
tive branch of the
government the Federal

“(B) (1) The Commissid:
of five members who s

M among membhers
, by reason of their
in any of the fol-
and liberties, law,
puter technology,
local government,
ice on the Commis-
herwise officers or
States. Not more
rs of the Commis-

soclal sclences, and
business, and State an
are well gqualified for ser
slon and who are not
employees of the Unit
than three of the mem
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sn snall be adherents of the same political

ot

Y.

(i1} One of the Commissionerss shall be
inied Chairman by the President.

{ mmissioner appointed es Chair-
s shall sigve as Chairman until the ex-
ration of hyg term as a Comumissioner of
e Commissioly,

ruins 8 CommMsioner and his successor
.. Chairmen has nag taken office). An indi-
1::al may be appointed as a Commissioner
s same time he is Wppointed Chalrman.
) The Chairman yghail preside at all
tings of the Comm n and a guorum
- the transaction of busipess shall consisi
s i least three members mgesens (but the
B irman may designate an Agting Chalrman
the Chair-
1igsion, in-

+ may preside in the absencel Af

surformance of his duties or responsih i
11 shall have one vote. Action of the Cy
on shall be determined by & majorsy
of the members present. 'Lhe Chairma

iih the Congress. Government agencies, per-

is, or the puhlie, and, on behalf of the
mnmission, shall see to the faithful execu-
ion of the policies and decisions of the Com-
mission, and shall report thereon to the
1ammission from time to time or as the
Llommission may direct

“{D) Fach Commissioner shall be com=-
pensated at the rate provided for under sec-

son 5314 of title 5 of the United 3tates Code,
reiating to level IV of the Executive Schedule.

(@) Commissioners shall serve for terms
T three years. No Commissioner may serve
more than two terms. Vacancles jn the mem-
horshin of the Commission shall be filled in
L same manner in which the original ap-
pointment was made.

“{¥F) Vacancies in the membership of the
Commission, a8 long as there are three Com-
nilssioners in office, shail not impair ihe
power of the Commission to execute the
functiong and powers of the Commission.

“(G) The members of the Commission shall
not engage in any other employment during
their tenure a8 members of the Commission.

“(23 Personnel of the Commission——

*{A) The Commission shall sppoint an
¥xocutive Director who shall perform such

dusies as the Commission may determine!

Zuch appolintment may be made wiihoui
repard to the provisions of title 5, United
Siutes Code. ’

“(B) The Executive Director shall
pensated at a rate not in excess of ghe mMax-
T rate for GS-18 of the Generg) Scheduls
snder section 5332 of title 5, Ugited States
inde. <
“((1) The Commission is asughorized to ap-
point and fix the compensa-jz‘fon of such of«
icers and employees, ang prescrie their
ruickions and duties, as may be necessary to
carry out the provisiong of this section.

“(1N) The Commission may obtain the serv-
ices of experts and cpnsuitants in accordance
th the provisiongsof section 3109 of title 5,
(imited States Coge.

“(3) Functiops of the Commission. The
srommission sigall—

“{A) pubdsh annually & U nited Siates
isirectory gilnforma,tion Systems containing
ihe information specified vo provide notice
under spbsection (e)(2) of this section for
pach. imformation system subject to the pro-
visioMs of this section and a listing of all
~tatutes which require the collection of such
information by a Federal agency;

“(B) investigate, determine, and report any
siolation of any provision of this se¢tion (or
any regulation adopted pursusnt thereto) to
tne President, the Attorney General, the Con-~

com-

Acting Chairman) shail be the officials,
soxesman of the Commission in its relations

.
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gress, and the General Services Administra-
+1on where the dutles o that agency are in-
volved, and to the Comgtroiler General when
it deems appropriate; aad

«“(0) develop model guidelines for the im-
plementation of this sertion and assist Fed-
eral agencies in preparing regulations and
meeting technical anc administrative re-
quirements of this gection.

“(D) In addition to 11 other functions the
Commission shall—

“(i) to the fullest ex tent practicable, con-
sult with the heads o appropriate depart-
ments, agencies, and instrumentalities of the
Federal Government in carrying out the pro-
vistons of this section;

# (i) perform or cause to be performed
such research activities as may be necessary

_to implement the provisions of this section
and to assist Federal agencles in complying
‘with the requirements of this section;
. *(iil) determine wtat specific categories
of information should be prohibited by stat-
ute from collection by Federal agencies on
the basis that the collection of such infor-
mation would violate an individual’s right
of privacy.
“(4)
*(A) Each departmeat, agency, and instru-
Jmentality of the executive branch of the
government, including each indepe ent
adgney, shall furnish to the Commyésion,
updq request made by the Chair , such
Weports, and other informatigh as the
gsion deems necessary o cgfry out its
functiols under this section.

«(B) Mo carrying out its functions and
exercising Ajs powers under His section, the
Commissiony may accept frém any Federal
agency or other person any identifiable per-
sonal date if sWch daia i# necessary to carry
out such powerdyand fnctions. In any case
in which the CoRymiséion accepts any such
jnformation, it shgll provide appropriate
safeguards to insw i:hat the confidentiality
of such Informayon maintained and that
upon completign of the purpose for which
such information 1s required it is destroyed
or returned fo the agendy or person from
which 1t ig obtainec, as swpropriate.

“(5) Powers of the Comm ton——

“(A) Fhe Commission may, Bkgarrying out
its fuglctions under this sectign, conduct
suchyinspections, sit and act at guch times
ang” places, hold such hearings, ¥gke such
tegtimony, require ty subpena thehattend-
since of such witnesses and the produdtion of
such books, records, papers, CorreSpon nee,
and documents, administer such oaths, have
such printing and tinding done, and maie
such expenditures as the Commission deents
advisable. Subpenas:
signature of the Chairman or any member
of the Commission designated by the Chalr-
man and shall be sexved by any person desig-
nated by the Chairman or any such member.
Any member of the Commission may ad-
minister oaths or effirmations to witnesses
appearing before tre Commission.

“(1) In case of dischedience to a subpens
issued under subparagraph (A) of this sub-
section, the Commisgion may invoke the ald
of any distriet court of the United States in
requiring compliance with such subpena.
Any district court of the United States
within the jurisdiction where such person
is found or transacts business may, in case
of contumacy or refusal to obey & subpena
issued by the Commission, igsue an order re-
quiring such person to appear and testify,
to produce such bcoks, records, papers, Cor-
respondence, and documents, and any failure
to obey the order of the court shall be
punished by the court as a contempt thereof.

“(ii) Appearances by the Commnission un-
der this section shall be in its own name.
The Commission shall be represented by at-
torneys designated by it.

“(B) Section 6001(1) of title 18, United
States Code, is amonded by inserting imme-

Confidentialily of Information-—
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diately atter “sscuribies and Hrchange Cotn-

mission,” the following: “the Federal ivacy
Commission.”
“{C) The Commission may deleggte any of

its functions to such officers ang/employees
of the Commission as the Co iss.on may
designate and may authorize
redelegations of such func
deem desirable.

“(D) In order to carry, ut the provisions
of this section, the Copimission is author-
ized— 7

“(1) to adopt, amepd, and repeal rules and
regulations gover e the manner of its op-
erations, organizajfon, and personnel;

“(il) to adopl amend, and repeal inier-
pretative ruleg for the impiementation of

ng ag it may

the rights, sthnd and safeguards pro-
vided unde};thls se H

(1) ;,g enter in tracts or other ar-
rangemepts or modi ons thergaf, with
any gc;;iarnmexlt, any #gency or d‘é tient
of the

ptracts or other arra § ents, or modifi-

Fions thereof, may be en%gd into without

Aegal consideration, withou formabes O

7 other bonds, and without z@i to section
3709 of the Revised Statutes, aanended {51
U.8.C. b); 4

“(iv) to make advance, pmgre#fmd other
payments which the Comuission deems
necessary under this section without regard
to the provisions of section 3648 of the Re-
vised Statutes, as amended (31 UJS.C. 529) .

“(v) recelve complaints of violations of
this Act and regulations adopted pursuant
thereto; and

“(vl) to take such other action as may be
necessary to carry out the provisions of this
section.

“(6) Reports—

“The Commission shall, from time to time,
and in an annual report, report to the Eresi-
dent and the Congress on its actlvitles in
carrying out the provistons of this section.”

Mr. GUDE (during the reading). Mr.
Chairman, I ask unanimous consent that
the amendment be considered as read
and printed in the RECORD.

The CHAITRMAN pro tempora. Is there
objection to the request of the gentleman
from Maryland?

There was no objection,

Mr. GUDE. Mr. Chairman, this amend-
ment establishes a Federal Privacy Com-
mission which is a vital necessity if pri-
vacy legislation is to become & meaning-
ful statute. Clearly the key to the main-

" tenance of successful privacy standaftis
“will be the degree of cooperation provid-

&d by federal agencies which have to im-
pldment the program. This Commission
whikh would coordinate and assist in
those »&#orts, will be an important too

for galging the necessary agency cooper-
ation.

Tnited States, or with an® person,
7 assoclation, or cc;%&tion, wnd such
(=3

ission would be composed o:

¢ mermbers appointed by the
President with the advice and consent of
the Senate. e functions of the Com-
mission would be to:

Frst, publish aynually & Direclory o!
Information Bystefy containing data on
Federal agency infoftation systems and
the statutes which require the collectio:
of information;

Second, investigate an8 report agency
violations of this section of ghe bili;

Third, develop model guldelines an |
provide assistance to federal agencies fov
the implementation of this sectien;

Fourth, provide counsultation and ye-
search cervices to aid agencies in garry-
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f Senate Overrides Ford Vefoes, |
‘Matching House A ction on Bills|

WASHINGTON, Nov. 21 (?P) Government i:nxforma-(
—Reesident, Ford’ of al{ign s 5.said_the execu-
cting Government m& s

bjll restri se- @‘nﬂiany :
CLECY.and | 00 Freedom-
aid, = n Act.

oyertur It sets a 10-day limit for
Th agencies to decide whether to
N supply information, a 20-day li-

i Tha.Senate §0.10,27 |mit on determining administra-

on._the free tive appeals, and a 30-day limit
jhi Lo LY. 6. for the Government to reply to
thmfr{mm;ggu@;% two-thirds|lawsuits brought to cbtain in-
majo K —“" formation. - .

But the vote on the vocation- uthai era] judges
al rehabilitation bill was 90 to ine documents -
1, with only Senator William L. L06Y ShouTd be
Scott, Republican of Virginia, |- hlic,. na; POW-
supporting the President. : agangcies to wit hold law

Mr. Ford has now been over- 1 requires
ridden on three of the 13 mea- joctiehts be

sures he has vetoed in his|kapteand be available to
three-and-half months in the|thegublic. j
|White House. The first was a Debate Over Power '
railroad retirement pension bill,
The Senate vote together with
that of the House enacted the
anti-secrecy bill into law. !
There was some confusion on
1 |the measure covering programs
for the handicapped: the Pres.
ident contended tgat he pocket-
vetoed the bill during the Con-
gressional  election  recess,
|Pocket vetoes cannot be acted
on by Congress. .
. However, many Congressmen, it d]
Including some Republicans, |&lassiied secrtet secrefs,
'|said it was a regular veto. De-| Senator Howard H. Baker Jr.,
|mocrats said they would file a|Republican of Tennessee.. on.
‘|court suit should the Adminis- ‘ jdent _on the

tration fail to carry out the le-|is W enfl\ tragedies,
‘Igislation. the ater-
‘ Previous Court Ruling Bale,. might not have occurred

i SXeCUTTVE —Trane—ntticials
adnot beep ahle [0 MASK their

' . Thé ispute over the voca:
b NMassa- \tional rehahilitation bill  in.

:

; %mwg volved not money but rather a
;| thatthe President. was in, &UQT- |Congressional mandate to;
t Mg:it;l:nseogésgfde- change the organization of the
. - ) L0, ‘1%:‘)”' 54-year-old program of job
.| mation.. bill.. The e.ﬁe.nsa. € ltraining for handicapped per-
: ment, Fe " Isons,

Mioa n ' dl The bill would take the pro-
: iy o 'Laf- gram out of thé Sacial and Re-

ot apecars pehoutws, af-|{E 2 0F 0 Social and Re-

i _ﬁ-ﬂiﬂ%ﬁl partment of Health, Education
eould _ adversely affor intel- and Welfare and put it in a new
ligence. »ﬁﬁm.wd. diplomatjc|28ency- - directly under the
relaticas, T HLEW, Secretary.

‘ 11 make it] . Sponsors of the bill said that
' ea&mt?%m :cl.t the Social Rehabilitation Ser-
~ —— vice was too welfare-oriented

to run the vocational rehabilita-
tion program.

The bill also would extend
the program another year with
an $851-million authorization
and attempt to settle a dispute
between blind vendors in Fe-
deral buildings and empioye
welfare groups thatho%eral.;cle
vending machines in the build.

PP75BeBORAM0W700010001-7
be given a percentage of the
revenue from the machines.
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capped will not be jeopardized by the ad-
ministrative changes provided for in this
bill. However, it is my belief that If it
becomes apparent that the changes pro-
vided for in this bill are detrimental
to the quality of Federal programs, cor-

‘rective actions should be taken immed-

iately.

On the whole, I believe that the meas- .

urz will provide positive and productive

improvements in the quality of life for’

handicapped people. It is on that basis

that I s ort enactment of the Reha-
lMt.

FREEDOM OF INFORMATION ACT--
VETO

The PRESIDING OFFICER. Under
the previous unanimous consent agree-
ment, the hour of 1 o’clock having ar-
rived, the Senate will now proceed to the
consideration of the veto message on
H.R. 12471,

The PRESIDING OFFICER (Mr. TAL-
MaDGE) laid before the Senate a message
rom the House of Representatives,
which was read, as follows:

The House of Representatives having pro-
ceeded to reconsider the bill (H.R. 12471)
entitled “An Act to amend section 552 of
title 5, Unilted States Code, known as the
Freedom of Information Act”, returned by
the President of the United States with his
objections, to the House of Representatives,
in which 1t originated, it wag

Resolved, That the said bill pass, two-
thirds of the House of Representatives agree-
ing to pass the same. ’

The PRESIDING OFFICER. 'The ques~
tion is, Shall the bill pass, the objections
of the President of the United States to
the contrary notwithstanding?

The time for debate will be limited to
1 hour, to be equally divided between and
controlled by the majority leader and the
minority leader or their designees.

‘Who yields time?

Mr. ROBERT C. BYRD. I yield myself
1 minute,

Mr. President, on behalf of the distin-
guished majority leader, I take this time
merely to express appreciation to Mr.
STAFFORD, MT, RANDOLPH, and Mr. CRANS-
Ton, for their consideration of the time
element that developed as a result of the
desire on the part of various Senators to
speak earlier this morning on another
subject. These Senators—Mr. STAFFORD,
Mr. Ranporpn, and Mr. CRANSTON—CeT~
tainly deprived themselves of time which
they had hoped to use in their discus-
sions of the necessity of overriding the
President’s veto.

I want to express appreciation on be~
half of the leadership for their under-
standing and their splendid cooperation.

Mr, President, how much time does the
distinguished Senator from Massachu-
setts desire?

Mr. KENNEDY, Is the minority leader
going to control the time?

Mr. ROBERT C. BYRD. Mr. President,
on behalf of the majority leader, I yield
the time to the distinguished Senator
from Massachusetts (Mr. KennEDY) for
his control on this side of the alsle.

Mr. KENNEDY. I thank the Senator
from West Virginia.

Mr. President, at the outset, I ask
unanimous consent that the following
bersons, who are members of staffs of
affected committees in connection with
this measure, be permitted the privilege
of the floor: Bert Wise, James Davidson,
Al From, Jan Alberghini, and Mr. Suss-
man.

Mr. HRUSKA. Mr. President, will the
Senator yield for the purpose of adding
the name of Douglas Marvin, a member
of the staff of the Committee on the
Judiciary?

Mr. KENNEDY. I add that name, Mr.
President. I ask unanimous consent that
those persons have the privilege of the
floor during the discussion of this mat-
ter and the vote.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. KENNEDY. Mr. President, I yield
myself such time as I may take.

Mr. President, the Senate is today
faced with an important challenge. We
are moving out of the “Watergate era,”
and are focusing our attention and our
energies on the pressing economie issues
of the day. But one question that our
children, and our children’s children,
will surely ask in the years to come is how
our Nation and its elected representa-
tives responded to the abuse and misuse
of the institutions of government, and to
the corruption of the political processes,
that characterized Watergate.

We will surely tell them about how the
Senate Watergate Committee and the
House Judiciary Committee laid bare the
evidence of official misfeasance and ma]-
feasance, leading to the resignation of
a President and the prosecution of some
of the highest officials in the executive
branch.

We will tell them that Congress en-
acted campaign finance reforms to begin
to free our election processes from the
corroding influence of large private cam-
paign donors.

I hope we can tell them about legisla-
tion enacted to protect individual pri-
vacy, and to guard against future mis-
use of governmental institutions.

I also hope, Mr. President, that we can
tell them about how Congress stood up
against a hostile bureaucracy and passed,
over a Presidential veto, legislation to
give the public greater access to Govern~
ment information.

President Ford last summer promised
the American people an “open Govern-
ment.” Congress gave him a chance to
give substance to that promise when i
sent to the White House last month H.R.
12471, a bill to strengthen the Freedom of
Information Act. With his veto of this
bill, however, returned to the Congress
Just minutes before our recess on Octo-
ber 17, the President yieldéed to the pres-
sures of his bureaucracy to keep the
doors shut tight against public access
in many areas.

I do not believe that President Ford
personally harbors any desire to per-
betuate the kind of insidious secrecy
that characterized the Watergate years.
But that is precisely the result of his
veto of the Freedom of Information Act
amendments. The President’s former

VB LY )
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bress secretary, Mr. terHorst, stated the
problem most clearly in the Star-News
earlier this month wihen he wrote:

The Nixon holdovers In the Administra-
tion have sandbagged the new President’s
pledge of new openness in government. . . .
The lesson for Ford 1s that there still re-
mains an excessive amount of anti-rmedia
zeal among the Nixonites in government.
despite his own desire that federal agencies
make more, not less, information available
to the public.

I think that a vote today to overrids
the President's veto must be viewed not
as any affront to the President, but
rather as a visible and concrete repudia-
tion by Congress of both the traditional
bureaucratic secrecy of the federal es-
tablishment and the special antimedia,
antipublic, anti-Congress secrecy of the
Nixon administration.

The lale Chief Justice Earl Warren
made the need for this override clear
last year when he observed—

If we are to learn from the debacle we
are in, we should first sirike at secrecy in
government whenever it exists, because it is
the incubator for corruption,

Extensive hearings in both the House
and Senate have brought out clearly the
need to broaden and strengthen the 1964
Freedom of Information Act. Court con-
struction of some loosely drafted pro-
visions in the law have opened gaping
loopholes which have engulfed entire
buildings of Goverhment files. Even
where the law clearly and unambigu-
ously requires disclosure of certain doc-
uments, bureaucratic sleights of hand
continue to keep them out of reach of
the public and the press.

Our hearings identified the problems.
In the course of extensive subcommit-
tee, committee, floor, and conference de-
liberations the legislation was sharp-
ened, clarified, adjusted, and readjusted.
At each stage, agency views were heard,
considered, debated, and accommodated.

The end product was H.R. 12471, The
bill was passed by the House and Senate
overwhelmingly; the conference report
was approved by both bodies again over-
whelmingly. This legislation, Mr. Presi-
dent, was given close attention at each
stage of the legislative process.

President Pord objects to the legisla-
tlon. Last week before g journalists”
group he called his objections “minor
differences” that could be ironed out if
Congress would go along. He intimated
that his proposed changes were fresh
and new and that Congress should look
at them carefully, as if for the first time.

Unfortunately, the President’s pro-
posals, which he sent up a few weeks ago,
are simply warmed-over agency sugges-
tions which have been made time and
again at each level of congressional de-
liberation. They involve the shopworn
incantation that our bill threatens na-
tional security and imposes extreme bur-
dens on the already overworked Federal
bureaucracy. The difference is that now
the old national security scare tactic
and the bureaucrat’s perennial lament
of overwork have been emblazoned with
a Presidential seal.

These proposals would give us more of
precisely what our bill was carefully de-
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Laapin of
4 adgourn- Piumbst Of
) meni pockel
s iidies of sdjoyrnmen: {days) 91088 § Luydfres Taicn ub wipmtningal®
G _ 1ii. Feb. 23-27, 1971 ] ORI Jis beh §-i0, DI
. Apr. 8-14, 1971 [ Q . hpr. 20-30, 1973 .. e s
13. May 28-June 1, 1971 4 g May 25-29, 1973 _._._ .. -
14. july 2-6, 1971 4 0 26, tuly 1-9, 1973 . ...
5. Aug. /-Sept. & 1971 32 i 7 Aug. 4-Sept. 5. 1973 .. -
6. Qct. 22-7b, 197 4 2 : 7 - i
11 -29, 197 4 0 o 4
H 4 g 932 . 8-13, e - - 4
g 4 0 . Ma;. 14-19,1974 .. . i
120, May 26-30, 4 0 2. Apr. 12-22,1974 . .. .. 13
121, Juty 1-17, 1877 16 0 3. May 724-28, 1974, . e 4
122 Atig ept. o, 1972 . . G i7 i ot s i
[HED

noures: 1974 Uongressional Disectory 392; **Presidential Veloes, wecord o Bilis Velved and  intrasession adjourument. Gn New. i/, 1937, Congress conyened
firn Taken Thereon by the Senate and House of Rel resentatives, 17891958’ (Compiled by  President Truman, and adjourned sine die on Dec. 19, 1947, The Pres
nale Library, 1969); Calendar, 93d Cong. (June 24, 1974§. ) presented to him after the adjournment of July 27, 1947,

istlani iy grunian
fent pockel velosd

3 The daie of the beginning of each adjournment is the ist day on which neither Rouse was in 5 The Senate and the House of Representatives adjourned on June 20, 1948, under a*
sussion - the date of the end of each adjeurnment is the day on which one or both Holk = resumed  final adjournment’” resolution, H. Con. Res. 218; 94 Cong. Rec. 8158. Pursuant te the resoltt
the S n. i 2 Hanses were tg stand in adjournment untit Dec. 31, 1948, unless racalied info session
¥ There were additional adjouinmenis in ifus sassion, from Jujy £7, 1868, to Sept. 21, 1 16, specified Senate and House ieaders. in effect, the adjoutnment was 3 sine die adjournment, 1
and to Nov. 10. No husiness was transacted subsequent to July 27, 1868, and the session a urned  an ntrasession acjournment. On july 26, 1948, Congress convened pursuant 1o a proclaration =1
~ime die on Nov. 10. In effect, the adjournment on July 27 was & sine die adjournment. Préident President Truman. The President pocket veloed 14 bills presented to him aftey the adjour eni of
Andrew Johnson pocket vetoed 2 bills presented 1o him after the adjournment of July 27, 1803. 7% June 20, 1948.
» Sanate and the House of Representaiives adjourned on July 27,1947, under a "condit% s The House adiourned sine die on Aug. 20, 1954 Thereatter Presicient Eisenhawer pochaive

iinai éd\uurnmeni” resolution, 5. Con. Res. 33; 93 Cong. Rec. 10450. Pursuant to the resolution, 25 mills. Although the Senate remained in session until Dec. 2, 1954, these were nol ind dogn
3 Nouses were 10 stand in adjourmment untit Jan. 2, 1048, unless recalled into session earlier D% pocket vetoes since the House had Already finaily adjourned.

Fahy, Sendor Circwii Jwdge, wWith wholt
clon, Chief Judge, Joins: 1 conews in ihe
apinion of Judge Tamm 1or lne coury, add-
1Y uLly 8 Tew notes.

appellants contend 11 Liris court only uvhat
senabor Kennedy lacks slanding to obtain
ihe adjudication he seeks, ana ihat whe pro-
posed legislation never oecamoe jaw because
of o valid pocket veto. ‘fhe opuilon of Judge
wamm meets these contentions. ‘the posi-
iion asserted in the District Court that the
president was an indispensable party has
10t been renewed in this court; nor is any
igsue of jurisdiction or Justiciability now
rpised, aside Ifrom the problem of standing
ad it mighit  bear upoh jurisdiction oy
justiciability.

¢ dn not think the standing of Senator
Kennedy is guite the same as ihe 20 sena-
cors of the State of Kansas, the plamtifis in
Onleman v, Miller, 307 U.S. 433 (1939). Ratl-
deation by Kansas of the Child La bor Amend-
ment depended upon the validity oi ithe vota
L uhe Lienienant Governor which the sena-
was challenged. IT his vote should not have
Heen counted the Senate was equally divided.
2020, and ratitication LY Kansas would have
£ 1. In the present case, Senator Kennedy's
yais did not coniroi passage OF S. 3418,
Nevertheless. his interest is substantial. As
a United States genator he representss #
sovervign State whose people have a deep
smierest in che Acl and look to their Sena-
jors o proiect that inberest; and he, as
2enator, it seems 1o me, has a legal right not
phniy vo seex judicial protecilon ol those in-
esis, believed by hitn o be thirestened by
5 invalid veto, bub aiso, i tiie circumn-~
ances, to protect nDis owu interest. as a
ional legislator in the bui 1or which he
sied, These inverests 1 think do not depend
. ineir protection upon affirmative ap-
Cproval Dy e Senube ilseli of efforts o
abten judiclal relief. Moreover, &as Judge
Tamm poinis out, the Senator’s stuke in the
suicome oi the coutroversy mieets (he adver-
sary test of standing under Buker v. Cwir,
360 U8, 186, 204 (1ye2), and subsequeint
diecisions of the Court.

rhe aliveness of the coniroversy ulso seews
Whether the Act is to continue 1 ivs
nt form of course is for COongress o
de, but iv bas 1301 been avandoned.
Altmough ivs uncertain  staius necessariiy
aifected congressionar appropriations, the
second Supplemental Appropriations Act,
173, 87 Stat. 106, includes & $100,000 appro~
srigbion (o cafry out ihe purposes of the
1iy Practice of Medicine Act, 5. 3418, to

FEv.
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apecited Senate and House teaders. in effect, the adjsurnnient was a sine die adjournment, not an

k3

reinain avallabie until egpended., &, ey, No

150, 93d Cong., ist Sess. 49 {(1973).
MORE HELP FOR THE WANDICACFED

Mr. DOLE. Mr. Pres.deng, tocay 1 am
supporting the enactment the Reha-
bilitation Act of 1974 by voilag to over-
ride the President’s veto. I ha¥g read the
President’s veto message care ity and
have considered the points hee, raises.
However, this bill includes a numper of
significant improvements for hgndi-
capped people and although I have %es-
ervations about the measure, 1 beli’@e
that the positive improvements in

outweigh the reservations about it. %

SUBSTANTIAL IMPROVEMENTS

The funding authorizaiion in this bill
is substantially improved. The additional
funds provided for in this measure
should benefit hardicapped people
ereatly. The amount of funds for State
grants has been raised so that Kansas’
share will increase from $6.9 te $7.3 mil-
lion. These funds will be available to the
State on a matching fund basis with the
Federal share at 80 percent and the
State share at 20 percent.

The authorization of these funds ai
{his time for the fiscal year 1976 will give
the State government more adequate
time to prepare its own budget. I have
worked to accomplish this same idea in
olher areas, principally in the area ol
revenue sharing, and [ applaud the early
actions of Congress to give the State
sovernmenis more tine to design their
own budgets to meet matching funds
from the Federal Government.

MORE ATTENTION 'TO ITANDICAPPED

The inclusion of the cstablishment of
the White House Conjerence on the Han-
dicapped in this measure is also signifi-
cant. This means that the needs of the
nandicapped will be belter recognized at
the national level.

In the past, we have had White House
conferences on NuUmMargus otier impor-
tant areas, but never on the needs of
handicapped people. [t is my feeling that
this is an important step in the right di-
rection and that it will benefit handi-

capped peopic i Bisas anii wie dais
as a whole.
LIFER PRUNVISIONS

‘Two olber provisions o tiis bul aie 8
great personal interest to me and wil
greatly benefit handicapped peonle
Kansas. This bill strengthens the &
thority of the Architectural and "rar
portation Barriers Compliance Boayd
Handicapped people have had diffic
using public buildings and public trar:
portation for many years. As I said
eral years ago, “Now is the time to pla
to design, and to control the constr
tion of buildings, recreation areuns

_%equipment that will serve not just
put all, of our citizens,” and that

#1des handicapped people, too

sthtement is as valid today as it

whe first made several years agec
Adgess of handicapped people to bl

T
W

ings d to transperitation has aeer
longstanding interest of mine. I ho

chance ¥n the compliance Boarc:
thority will be beneficial to the hand
capped in Bansas in helping them Lo deadd
a more consructive and normal life i
our society.

The Randolgh-Sheppard Act wme
ments which I gosponsored should :wisa
improve conditigns for blind ¥
These provisions Will give blind indi
duals a greater opportunity tolead a Y
ductive life. I believe that all Federal
employees who use the vending facili-
ties of blind vendors Should reczive an
immense amount of satisfaction from
helping their fellow citizens lead a
full and productive life.

This bill receives my gsupport 1 &
of reservations about constraints vl
on the President’s ability to administ
the program. In my opinion, every P
dent, Republican or Democraf, shis
have the flexibility to adrainist
program in the most effective and cust=
efficient manner. The objecticns
pressed by the President in his
message raises doubis aboul the bmpr
ments this measure will make in imy
mentation of the program. It is my Iu
that Federal assistance to the hand

b
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signed to avoid—more secrecy, more foot-
dragging, and ultimately more Govern-
ment irresponsibility. Let me discuss
each of the administration objections
and suggested changes in turn.

First, the administration wants to tie
the hands of Federal judges in reviewing
executive classification decisions. This,
we are told, is necessary to protect our
national security.

This mnational security argument
should be placed in its proper perspective.
John Ehrlichman gave us a clue to how
the executive branch views national se-
curity when he told President Nixon,
during a discussion of the Elisberg
break-in, “I would put the national se-
curity tent over this whole operation.”
National security improvements to the
San Clemente swimming pool; national
security wiretaps on journalists; na-
tional security burglaries. The White
House taped conversation of April 17,
1973, has the President summing up the

- Watergate coverup thusly.

It is national security—national secu-
rity area—and that is a national security
problem. -

‘What about the operation of the formal
classification system, carried out under
Executive order by Federal officials with
specially delegated authority? The for-
mer President shed some light on this
system too, when he said:

The controls which have been imposed on
classification authority have proved unwork-
able, and classification has frequently served
to conceal bureaucratic mistakes or to pre-
vent embarrassment to officials and adminis-
trations.

We know too well how the classifica-
tion system has been overused and mis-
used, We know too well that of the mil-
lions of documents marked “secret,”
most should rightfully be open to schol-
ars, journalists, and the interested
public, : .

Yet the administration proposes to
limit review of classification decisions,
allowing courts to require disclosure only
if the Government had no reasonable
basis whatsoever to classify them. This
would make the secrecy stamp again
practically determinative.

The President writes the classification
rules in his Executive order. If those
rules are inadequate to protect impor-
tant information vital to our national
defense, then let the President change
the rules. But make the Government
abide by them. Judicial review means
executive accountability. Judicial review
will be effective only if a Federal judge
is authorized to review classification de-
cisions objectively, without any pre~
sumption in favor of secrecy. That is
what our system of checks and balances
is all about.

I think Senator ERvIN best presented
the issue of judicial review standards to
the Senate during our debate on the
original legislation— )

‘The ground ought to be not whether a man
has reached a wrong decision reasonably or
unreasonably. It ought to be whether he had
reached a wrong decision,

This bill is not going to endanger
military secrets or defense information.
It will not require disclosure of sensitive

international negotiations or confiden-
tial military weapons research.
Our conference statement of man-

agers makes clear that we expect an

agency head’s affidavit to be given con-
siderable weight- in judicial determina-
tions on classified material. But if the
agency cannot produce enough evidence
to justify keeping a document secret,
then that document should be released.
If the agency can show that it has prop-
erly classified the document in the inter-
est of national defense or foreign policy,
then that document should be withheld,
and the courts will so rule.

I therefore reject out of hand the
President’s argument against this bill's
vrovisions for de novo judicial review of
classified material, and I reject along
with it his proposed changes.

Second, there is the issue of time
limits. Our bill provides an agency 10
working days to respond initially to a
request for information, 20 working days
on appeal, and an additional 10 working
days where unusual circumstances are
present. That gives the agency 40 work-
ing days, or almost two calendar
months—more than enough time for
any agency to complete the process of
finding and reviewing requested docu-
ments.

If a person sues the agency after that
time, and the agency is still diligently
trying to complete review of the mate-~
rials under exceptional circumstances,
then we have another escape valve in
the bill—added by specific request of the
Administration during our conference.
The agency may ask for, and the court
is authorized to grant, additional time
pending completion of such review.

The President has asked Congress to
add 25 working days to the time limits
in our bill. This, Mr. President, is even
more time than the administration
asked for when the bill was before the
Judiciary Committee. And it is certainly
longer than any journalist or member of
the public should have to wait to get
Information from the Government.

Let me give a most recent example of
agency delays. The IRS just released
documents relating to the Special Serv-
ices Group requested over a year ago.
Little wonder that this agency, which is
probably the most dilatory of all in
responding to citizen requests for infor-
mation, walted a year before handing
over the documents; they show that the
IRS had been gathering intelligence, at
White House request, on groups like the
Americans For Democratic Action, the
National Council of Churches, the Con-
gress of Racial Equality, the Urban
League, the Unitarian Society, and the
John Birch Society. I should note for.the
record that even after a year, it took
a law suit to disgorge the requested
records.

The administration also wants us to
allow the agency to go to court on its
own initiative to get unlimited extensions
of time to respond to an information re-
quest. 'This suggestion may not only be
unconstitutional—since it puts the Gov-
ernment in Federal court where no “case
or controversy” exists—but it is assuredly
unconscionable. With information, like
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Justice, delay can be tantamount to
denial. That is just what we want to
avoid, and that is just what the admin-
istration’s proposal would give us.

The third issue relates to the cost of
Freedom of Information Act imple-
mentation. Extensive testimony during
our hearings made clear that fees and
charges have been imposed by agencies
as “toll gates on public access,” and H.R.
12471 attempts to remedy this problem.
Yet the administration would allow
charges in excess of $100 to be levied
against a person requesting information
where agency review and examination of
records is involved. This $100 minimum
is totally meaningless. An agency could
easily drive up the cost of access to any
record simply by adding layers of review
and examination, or by convening com-
mittees or using higher-level officials to
discuss the matter. And then when this
review and examination is through, the
documents may not even be turned over.

I should note that this is one issue
where we thought we had met the admin-
istration’s objections way back at the
committee stage. For we had heard no
complaint on this point until the Presi-
dent sent up his suggested changes to
the vetoed bill. This is just one more in-
dication that the administration is not
just proposing last minute changes to
iron out minor differences, but is really
trying to reopen the entire bill and start
from scratch again.

There is no evidence that excessive or
unreasonable expenditures have been re-
quired to implement the Freedom of In-
formation Act over the past 7 years. In
fact, the evidence points in just the
opposite direction—that agencies have
been overcharging and using fees to block
release of public records. We continue
specific authorization for agencies to
charge for search and copying, and these,
with the requirement that records be
reasonably described in the request,
should serve as an adequate deterrent
to any idle request by the curious busy-
body for voluminous files.

Government agencies spend millions
of dollars to promote dissemination of in-
formation they want the public to have.
It is not too much to ask that they use
some of these funds to provide the public
and press with information they specit-
ically request.

Speculation on future costs cannot jus-
tify our taking the chance or imposing
the substantial barriers to access con-
tained in the administration’s proposal.
In any event, freedom of information
should not be for sale only to the highest
bidder.

Finally, the President has asked that
we allow agencies to deny access to rec-
ords where the agency considers a re-
view of the records to be impractical and
concludes that they probably contain
only investigatory records. This is but
another attempt, hardly disguised, to
shut the door to access to FBI files, and
Congress should reject it resoundingly.

I would like to point out and empha-
size that the President does not object to
our opening investigatory files to public
access. We have been most careful to pro-
tect privacy and law enforcement inter-
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ubim Lmn in tlux arm, is sr,am:i 5
s of adminigtrative burden
. we have heard before—iirsg
s Congress passed thie Adminisiea
- Procedure Act in 1845, and again in
3 n we enacted the Freedom ot

ab i sim’v m (zocumented abuse:
v processes of Governme:tt.
ieariy illustrate why even
tive burden is worth the
're it resuiis in greater pubdic
5 imud In the case where NBC ne:
1 Carl Stern took the FBI to cou
iin documents relating to counte:
gence programs, the Bureau took ihe
tion that those documents were “1n-
atory files.,” The ¥BI argued ihi
b strongly. but a Federal judge
e mﬂ‘elullv found it lacking in &
! ‘The judge responded:
gnvernment has not demonstriied
the requested documents, which are
ed in broad generalities, relate to any
g dvestigation or that disclosure
id  jeupardize any fueare baw endorie-
proceedings.

~o doubt this is just the kind of docu-
ni-—revealing a program that eaclier
iy week the Justice Department itself
aracterized as involving “practices
i w1 only be considered abhorrent
ee society’—that the FBI waould
wi impractical to review and unlikely
e availabie for release. Yet this is
» precisely the kind of Government ac-
ty which the public has the gresiest
sterest in knowing about.

I'hen there is the case of Congressiman

#a0H and two of his colleagues who re-
giested access to their own FBI files. The
I first denied it had such files. Only
or suit was filed did the Bureau turn
- some correspondence and newspaper
lippings from those so-called “investi-
tory” files. Only court action in this
stance forced the FBI %o even admil
1t it had the requested files.,
Ax these cases illustrate, not even the
31 should be placed bevond the law, the
edom of information law. Waterzate
1 shown us that unreviewability and
accountability in Government a~en-
¢ breeds irresponsibility of Govern-
nt oiticials. In this light, Mr. Presi-
if, I would think the FBI would wel-
ine the reviewability and account:ibil-
which the Freedom of Inform:iion
Ach amendments carry with them.

wir. President. the list of groups ancd
ldividuals urging Congress to override
1312 veto of the Freedom of Information
Acl amendments is iengthy. Some of the
inpdia, consumer., and public interest
sroups. and labor organizations, which
we taken a special interest in seeing
s legislation enacted over the Presi-
1t's veto include the National News-
ver Association, the Radio-Television
ws Directors Association, the Ameri-
curl Society of Newspaper KEditors. the
'onsamer Federation of America. the
merican Civil Liberties Unicon, Common
suse, Public Citizen, the United Auto
workers, and AFL—~CIO.

{fundreds of editorials across the Na-
n sunporiing override attest to the in-
cresh of the Americarn press in thiz vi-

WS-

iR

JGRESSIGNAL RECORBY —BEP
tal legislation. T o8k unanimoiis consemnt
that foilowing my remarks a st of news-
papers giviny editorial support to Shis
legislation be printed in ihe RECORD.

along with a sampling of some of the
columns that have recently eared,
The PRESIDING OFPICER, Wilnoi:

objection. it is so ordered.

(See exhibit 1.
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reservations. Nevertheless the vefo has fallen,
and it has wiped out a lot of good work, If the
veto stands or unless Congress can come back
with a good bill that can survive, the people
will continue to remain in the dark concern-
ing a lot of subjects they need to know more
about

‘The essentlal purpose of the law and 1its re-
linements was to prevent federal agencies,
their political overseers and vested bureau-
crats from hiding information from the pub-~
lic under the guize of “national security” or
classifications with even less fo recommend
them., A 1973 Supreme Court decision had
said, in effect, that if a document is stamped
“classified,” a cliizen can do Hitle but accept
the label. The document is exempt from the
law.

That gets to the heart of the question,
Proponents of a more open policy are not

- trying to pry top secret material from the
Pentagon or the Department of State. If they
were, they hardly would pursue such & public
route to covert knowledge. They are trying,
instead, to find examples of the bureaucratic
waste and political excess that abound in
both the military and civillan secfors of the
great Washington scene. They are, in fact,
trying to get at the very information that is
conveniently stamped “classified” and hid-
den away from the public.

It is difficult to imagine that Mr. Ford
really was cognizant of the bill or what was
involved beyond bureaucrafic discomfiture.
The language in the message tloes not sound
like his. There is talk of a ‘*federal district
judge’ being able to “overturn a determina-
tion by the secretary of defense that dis-
closure of a document would endanger our
national security.” Of course this is non-
sense. The proposal would allow a Judge to
examine contested materials privately (in
camera) to determine if they were properly
exempied under any legal category. It ought
to be assumed that our federal judges can
be trusted not to betray the security of the
country.

And if, indeed, any document is sheltered
by the secretary of defense, it is hard to be-
lieve that a federal judge would not be rea-
sonable. The act is not intended to put the
secretary of defense in an unteitable position
regarding state secrets, It is intended to nail
the petty (and sometimes not so petty) brass
that may be trying to hide behind the au-
thority of the secretary of defense.

But it is in the civil sector that the act
could take on its greatest significance. The
nation has just gone through a tumultuous
era in which a President was overthrown be-
cause information was hidden and lied about.
There was a concerted effort to pass off the
Watergate break-in ag an operation of the
Central Intelligence Agency and thereby foist
off investigation by the Federal Bureau of
Investigation. If this was not a matter that
would have been uncovered by the Freedom
of Information Act, at least the direction of
malfeasance was in the same spirit.

This is hardly the time for the executive
branch to act.as if it can be business as
usual in secreting what ought to be public
information.

The Freedom of Information Act is useful
only in so far as the people can use it. As
it stands, the individual citizen has had no
luck in running up against the great brick
wall of government reticence and conceal-
ment unless he is able to spend a fortune
on lawyers.

President Ford has vetoed a good bill and
has not given good reasons for hiz most dis-
appointing action.

[From the Louisville (Ky.) Times, Ocs.
24, 1974}
A ForRD VETO THAT CONGRESS SHOULD
UPSET

By the time they return to Washington
after the election recess, most congreasmen,
will surely have heard emough about the

widespread distrust of government to con-
vince them of the importance of overriding
President Ford’s veto of important amend-
ments to the Freedom of Information Act.

The bill, which would strengthen the basic
law passed in 1966, was passed by majorities
of more than two thirds In both the House
and the Senate. Members of both houses
should stick to their guns when they act on
the veto during the lame-duck session in
November and December.

It was to combat the federal bureaucracy’s
inclination toward secrecy that Congress
passed the orlginal act. The purpose of the
law was to help citizens keep track of what
their government was doing by giving them
access to the documents, reports, records and
files that are the life's blood of official Wash-
ington. Nine categorles of material are
exempt. including national security informa-
tion, trade secrets and law enforcement in-
vestigatory files.

Because civil servants have an unfortu-
nate instincet for delay and concealment, re-
enforced no doubt by similar tendencies in
the Nixon White House, the law has turned
out to ‘be less effective than Congress in-
tended. Requests for information sometimes
go unanswered for months. Controversial
material that ought to be available to the
oublic can be hidden behind a national se-
curity classification.

The high cost of litigation has discour-
aged Journalists and others from challeng-
ing an agency’s decision to withhold a docu-
ment,.

The bill Mr. Ford vetoed contains a num-
ber of amendments designed to remedy these
problems. One of the more controversial
amendments, and one to which the Presi-
dent objected in his veto message, would
permit federal judges to examine classified
documents in secret to determine whether
the classification is justified by the govern-
ment’s undisputed need to keep some mate-
rinl confidential. Under the law now, the
conrts cannot review a securlty classification.

Congress has recognized that there must
he some procedure for balancing the public’s
right to know with the need to keep certain
national defense and diplomatic matters se-
cret. Mr. Ford said that federal judges lack
the expertise to make such decisions. But
as Sen, Sam Ervin has pointed out, if a
federal judge can’t recognize a national se-
cret after hearing arguments for and against
the release of a document, then he has no
business being a judge.

Other important provisions would require
government officials to reply to a request for
information within 10 days, provide for dis-
ciplinary action against federal employes
who arbitrarily withhold information, and
require the government to pay the legal fees
of citizens who successfully challenge bu-
reaucratic secrecy in court.

It is indeed unfortunate that a govern-
ment established to work for the people
should have to he forced to let the people
know what it is doing. But the obstacles en-
countered by citizens who ask for informa-
tion, particularly information that might
cast the agency involved in a disadvanta-
geous light, convinced Congress of the need
for a freedom of information law. The pro-
posed amendments should make the law
work better and would give the citizen new
tools for extracting the material he needs
from an often unwilling bureaucracy. Con-
#ress would be derelict If it did not override
Mr. Ford’s totally unjustified veto.

{From the Detroit (Mich.) Free Press,
Oct. 26, 1974

oN ProMisE To Oeznxy TUe
(GOVERNMENT

In light of the new era of openness Presi-
dent Ford has pledged to bring to the federal
bureaucracy in Washington, his recent veto
of changes in the Freedom of Information Act
was unfortunate and misguided.

ForRD LaAPSES

S 15809

The act was passed in 1966, and was de-
signed to make it easier, not harder, for
the public to know what its government was
doing. The law, however, contained numerow:s
loopholes which have allowed insensitive fed-
eral agencies to continue the aura of secrecy
which for far too long has permeated govern -
ment thinking.

The new amendments to the act were de-
signed to eliminate some of the key loop-
holes, and were passed overwhelmingly by
both houses of Congress.

The amendments would put a time limit ot
10 working days on a federal agency to decide
whether it would honor a request to make
information publie, and 20 working days to
decide appeals when access to information is
denied. These are not unreasonable limits,
and they would force agencles to come to
grips with the public's right to know, in-
stead of indulging in bureaucratic foot-drag-
ging. Another amendment called for judicial
review of classified nutional security infor-
mation, if its release is sought, before it could
be withheld.

Within the government, opposition to the
amendments has come mainly from offictal:
connected with foreign policy and national
defense policy. It was on their objections:
that President Ford apparently acted in an-
nouncing his veto.

The president said he would submit pro-
posals of his own to Congress. We hope he
will do so, and soon, for there are good
reasens otherwise why Congress should try
to override this veto. While it is true that
newsmen and newswomen are among those
who have been pressing for passage of the
amendments, all of the public has a stake in
them.

Over the last decade, we have seen the
fruits of government secrecy—in the con-
duct of the war In Vietnam, the decision:
that led to and increased American involve-
ment there, in the secret decisions to bomb
Cambodia, and in the aftermath of the
Watergate scandals. What all of these events
have shown is that government governs worst,
when it does not trust the people. and is
unwilling to tell the people what it is doing.-
That is why the public should support eflorts
to strengthen the Freedom of Information
Act, and why President Ford is wrong to veto
such efforts.

the Charlotte (N.C.)
Oct. 28, 1974]
Keep IT SECRET—THIS VETO DOES JuUsT
THAT

Take away Linus's blanket and this usu-
ally mild-mannered inhabitant of the Pea-
nuts comic strip becomes a tiger. Burcau-
crats sometimes react similarly when some-
one threatens to take away their preciou:
“top secret” clasification stamps. In their
efforts to keep information from the people,
they now have received a boost from Presi-
dent Ford,

Aware when he assumed office that people
were sick and tired of secrecy, of being lied
to, and of finding that Washington was o
Byzantium on the Potomae, President Ford
promised to make candor and openness the
touchstones of his Administration. But now
he is buying the tried arguments that have
been invoked so many times to defend
secrecy.

In his veto of a bill to strengthen the
Freedom of Information Act, he said it was
a threat to American “military intelligence
secrets and diplomatic relations.” He also
said it would give the courts power in an
area they were unfamiliar with and corn-
plained that it would require too much
bureaucratic work would be required to g
through those mountains of classified docti-
ments in complying with requests for infor-
mation.

.The intent of the amendments was to
strengthen the bill, particularly by puttin:;
the burden not on the citizen seeking infor-

{From Observer.
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2 first acllons when it re-
e Lk wverride President
aslacion amending the Free-
ERBLIS . An  override
dGiflicult i this case! "'Fhe House
344 Lo 4, and e Senate ap-
¢ vore without a roli-call.
igments were desigoed te make
Fraedom of Information Ack work. ‘The
son it hasn't worked properly 1s that gov-
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o) tne Cciassitied” stamps have
-ked necess 1o public records at every turn.
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counier vie Ford veto.,
are scaile povernment documents and
nbvnunsl\n wnat ought to be held
6. When it comes 1o Toreign
orial security in particular, a
amounty of secrecy over a period oi
oupiess in the best interests o1 the
HBul the iaw aillows for such excep-
L oal50 rocopnizes that trade secrets filed
> goverament deserve protection. ana
FIECIETE m(iivmuai perscinei files and
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His principai ob:iection. apparentiv. was o
# provision that would allow courts o deter-
mine whether a “secret” or “top secret”
classification was justitiec, ‘I'ne couris ai-
ready have ihis power when ihie documents
pertain to eriminal trials, however. and the
supreme Court held last yvear that Uopgress

«aonld hroaden thai authoritv o ¢ovey other
iauwens 1 it chose to do so.
“'he tact that Congress did v» ch . and
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tess confrontation a1 a time when the jegisla-

tive and executive branches should be strive
e foowork in harmonv. Bnt since tihe Presi-
derd. has posed the chall:nee. it up to

Clanpress to replv  Its response should be
nnather overwhelming voue te npierce ‘he vell

of secrecv. The events of the past rovidie
ample reason for deing so.
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enis (o lhe Freedom of Indormation Act.
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Myr. KENNEDY. My President. 1 vt
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Mr. MUSKIE. Mr. Pre:sident, f
express my appreciation to the d
guished Senator from Massachuse?!
taking the leadership withh resp
this issue and this piece of legisiat ¢
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this measure and now defendi
urging the override of the Pres
veto.

Mr. MUSKIE, Mr President, the
before us this afterncon is, in my i
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consider during this posteiection s

Throughout the campaign pericc
fall Aowed an increasingly visible wids
current of voter frustration wiith gooo
menf, and po s as usual Amony
signals transuiitted by the voting
on Novernber & was that gov
hecome oo © t

R 5

i,

Ve,

Candidates across the Nalon
conironted wiill demands 1or ope
and candor to a desree tnnarallein:

Approved For Release 2005/06/09 : CIA-RDP75B00380R000700010001-7



" Nouvember 21, 1974

recent years. To many observers, these
demands reflect the voters’ cynical be-
lief that most of the public’s business is
conducted far from the public's eye.

If this reading is correct—and I be-
lieve it is—then one of the best ways to
deal with such cynicism is to open up
the business of government to greater
public serutiny. The legislation before us
now—the amendments to the Freedom
of Information Act of 1966—is intended
to do just that.

During joint hearings on the Freedom
of Information Act held last year by
Senators ErviN and Kexnepy and my-
self, it became evident that loopholes in
the original 1966 act were interfering
substantially with the public’s right to
know.

The cost of challenging Government
secrecy claims in court remained too
great for most ecitizens to bear.

Red tape and delay generated in re-
sponse to a request for information
tested both the patience and endurance
of the citizen making the request.

And, as demonstrated in the case of
Environmental Protection Agency
against PaTsy Mink, there was no mech-
anism for challenging the propriety of
classifications under the national defense
and foreign policy exemptions of the 1966
act. Thus, the mere rubberstamping of
a document as “secret” could forever
immunize it from disclosure.

The legislation before us today is de-
signed to close up the loopholes which
have led to such abuse of both the spirit
and the letter of the law. It will enable
courts to award costs and attorneys’ fees
to plaintiffs who successfully contest
agency withholding of information. It
will require agencies to respond prompfly
to requests for access to information,
and thereby help bar the stalling tactics
which too many agencies have used to
frustrate requests for information. And
most importantly, the legislation will
establish a mechanism for checking
abuses by providing for review of classi-
fication by an impariial ouiside party.

These amendments are not just a
hasty, patchwork effort. On the con-
trary, they represent many months of
careful study by three subcommittees

in the Senate, and the Subcommittee on -

Foreign Operations and Government Op-
erations in the House. And they were
sent to the President with the over-
whelming support of both Houses of
Congress.

Unfortunately, the same President
who began his administration with a
promise of openness, sided with the se-
cret-makers on the first big test of that
promise.

The President claims to have several
problems with the legislation we sent to
him. But his major problem goes to the
heart of what these amendments are all
about. .

‘When the Freedom of Information Act
amendments were first considered by the
Senate, I offered a change which would
authorize the courts to conduct in cam-
cra a review of documents classified by
the Governmen§ to determine if the pub-
lic interest would be better served by
keeping the information in guestion se-~
cret or making it available to the public.

My amendment was a respouse to the
increased reliance by former adminis-
trations to use national security to shield
errors in judgment or controversial
decisions. -

It was a response as well to the mount-
ing evidence, more recently confirmed
in tapes of Presidential conversations,
that national security reasons were de-
liberately used to block investigations of
White House involvement in Watergate.

That amendment was incorporated in
the legislation sent to the President for
his signature. And it is primarily that
amendment which caused the President
to veto the legislation.

The President does not seem to ob-
ject to the concept of judicial review of
classified documents. The changes he
proposed in returning the bill to Con-
gress adopted the same mechanism of in
camera review,

What the President does object to is
the standard to be used in reviewing
such documents. And on this point his
proposals would deal another setback to
the public’s right to know.

The legislation passed by Congress
would call for a determination by the
judge reviewing the documents in gues-
tion that the documents were properly
classified, in accordance with rules and
guidelines for classification set out by
the executive branch itself.

The judge would be required to give
susbtantial weight to the classifying
agency’s opinion in determining the
propriety of the classification.

The President’s counterproposal on
this point would make it even more diffi-
cult to extract information of question-
able classification from the executive
branch. Under his proposal, the court
could only enjoin an agency from with-
holding agency records after finding the
agency had no reasonable basis whatso-
ever for classifying them in the first
place. Thus, in spite of the record of
abuse, we are being asked once again to
assume that the Government is right, on
the basis of a very vague standard in-
deed, and to accept that the stamp of
secrecy is challengable only in the most
blatant cases of misuse.

The conflict on this particular point
boils down to one basic concern—trust in
the judicial system to handle highly sen-
sitive material. The administration seems
to feel that only the agency dealing with
specific information is capable of passing
judgment on the legitimacy of classifi-
cation, except in cases where that judg-
ment has been found to be grossly in-
appropriate.

The bill passed by Congress recognizes
that special weight should be given
agency judgments where highly sensitive
material is concerned.

But that bill also expresses confidence
in the Federal judiciary to decide
whether the greater public interest rests
with public disclosure or continued pro-
tection.

I cannot understand why we should
trust a Federal judge to sort out valid
from invalid claims of executive privilege
in litigation involving criminal conduct,
but not trust him or his colleagues to
make the same unfettered judgments in
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matters allegedly connected to the con-
duct of foreign policy.

As a practical matter, I cannot imagine
that any Federal judge would throw open
the gates of the Nation’s classified
secrets, or that they would substitute
their judgment for that of an agency
head without carefully weighing all the
evidence in the arguments presented by
both sides.

On the contrary, if we construct the
manner in which courts perform this
vital review function, we make the clas-
sifiers themselves privileged officials, im-
mune from the accountability necessary
for Government to fuunction smoothly.

A final point that needs to be made
about the President’s opposition to this
legislation concerns his claim that the
bill is unconstitutional.

On Tuesday I placed in the RECORD an
opinion I solicited from Prof. Philip Kur-
land on this question. I would like to
quote from Professor Kurland’s lefter
again, because he has so succinctly and
finally 1zid the President’s claim to rest.

I would repeat that the issue between
Congress and the Precident here is uot
whether there is or should be a privilege for
military and state secrets. Both are in agrec-
ment that there should be such a privilege.
Nor is the issue between the President and
the Congress the question whether the fed-~
eral courts shonld have the power of in
camera inspection in order to determine
whether the materials that are classified
should retain their privilege. Both are in
agreement that in camera inspection is ap-
propriate. The controversy is solely over the
question of the standard to be applied by
the courts in making determinations of
avallability. Congress says that the materials
in question must in fact have been properly
classified in accordance with the executive’s
own standards for classification. The Presi-
dent wants the secrecy maintained if the
court finds a ‘“reasonable,” if erroneous,
basis for the classification . .. I do not see
how 1t is possible to say that the Presidential
position is constitutional, but the congres-
sional position unconstitutional.

The President’s charge that this bill
is unconstitutional is a serious one to
make. I hope that my colleagues will not
be swayed by it, for I believe it to be
without foundation.

In closing, I want to underscore my
feeling that this legislation represents
a unigue opportunity to bring the people
of this country closer to the facts and
figures on which governmental decisions
are based,

We must not delay any further the
people’s opportunity to know more about
their Government. For too long that
opportunity has heen eroded by not
enough candor and too much secrecy.

The people are saying that they want
to know more. I hope that by our action
today, we will give them that chance.

The PRESIDING OFFICER (Mr.
BipenN) . Who yields time?

Mr. HART. If I may have 2 minutes,
Mr. President.

The PRESIDING OFFICER. The Sen-
ator from Michigan is recognized.

Mr. HART, Mr. President, I rise under
a very limited request to suggest that we
be aware that the position of the ad-
ministration with respect to the treat-
ment of disclosure of Investigatory files
has shifted. Initially, and through a very
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conierence, they insisted that the
auards were inadecquate to prolect
wniust the identification of an inform-
ait, Tanguage was incorporated in the
iievence report to insure against that
ssibility. Now the objection with re-
to the investigative files is that
~ iz an administrative burden too
1 10 be iraposed.

v. President, T suggest that the bur-
is suhstantially less than we would
d to helieve by the President’s mes-
, but ¥ conclude on the point, Mr.
regident, that the price of some ad-
istrative inconvenience is not too
wmch to pay to increase public confi-
gence 1In and the aceoimtability of gov-
ernment. That is precisely the issue that
contronts us.

wMr. President. in Sepiember, when
ident Ford made his forthright as-
srances of onenness in Government, I
weicomed them as another sign that o
v wind was blowing through the
White House. T did not expect that 2
mnonths later, T would be asking my col-
teagues to override his veto of the Free-
dom. of Information Aect amendments.

The veto was even more of a surprise
vpeanse of the major efforts to accom-
madate the President’s views which were
nade by the conferees from the House
aiui Senate in the conference.

One of the reasons given by the Pres-
Wlent for his veto is that the investiga-
tory files amendment which I offered
would hamper eriminal law enforcement
asencies in their efforts to protect con-
sidential files. We made major changes
in ihe conference to accommodate this
CUTINETN. .

My amendment to the Freedom of In-
[ormation Act permits the disclosure of
inyestigatory files only after elaborate
safeguards are met—that is, that dis-
sinsure will not—

{4} interfere with enforcement proceed-
3, (B) denrive a person of a right to a
sir trial or an impartial adjudication, (C)
aopstituie an unwarranted invasion 01’ per-
:nal privacy, (D) disclose the identity of a
gonfidential gonree and, in the case of a rec-
ord compiled by a eriminal law enforcement
staority in the conrse of a criminal jnvesti-
tiows, or by an ageney conducting a lawful
ional security intelligence investigation,
yaridential information furnished only by
ihe eontldential source, (¥) disclose investi-
susive technigques and procedures, or (F) en-
wwer the life of physical safety of law €n-
soment per pnrsmlne]; .

After lengthy negotiations during the
eprierence on the bill, the Justice De-
partment apparently agreed that these
soguards are adequate, The major
nge In conference was the provision
wheh permits law enforcement agen-
ape to withhold “confidential informa-
1 furnished only by a confidential
wsttee”. Tn other words, the agency not
anty can withhold information which
would disclose-the identity of a confi-
demntial  source but also can provide
iuviket protection for any information
supblied by a confidential source. The
erident is therefore mistaken in his
statement that the FBI must prove that
osure would reveal an informer’s
{rentity; all the FBI has to do is to state
that the iInformation was furnished by a
wonfidential souree and it is exempt. In
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fact, this protection wus introduced by
the conferees in response to the specific
request of the Pres.dent in a letter to
Senator Kennepy during the conference.
All of the conferees endorsed the Hart
amendment as moditied.

Now the administration has shifted its
ground and argues f¥ af compliance with
ihe amendment will be too burdensome.
Specifically the President’'s message sin-
gles out investigatory files for exemp-
tion from the amendment’s cinnmand
that “any reasonably segregahle portion
of a record shall be provided—after dele-
tion of the portions which are ¢exempt.”
The Presidential substitute allows the
agency to classify a file as a unit with-
(}ut close analyxis, allezing that the time

fimits and staff resources are inadequate
fm such intensive anailysis. This would
allow an agency to withhold all the rec-
ords in a file if any portion of it runs
afoul of the safeguards above. 1t is pre-
cisely this opportunity to exempt whole
files which gives an agency incentive to
commingle various information into one
enormous investigatory file and then
claim it is too difficul’ to sift through

and effectively classify all of that in-
formation.
This “contamination technigue” has

been widely used by agencies to thwart
access 10 publicly valuak le information in
their files. If investigatory files are
unique in terms of lengih and complexi-
ty. an agency’s logistical difficuity in
conducting o thorough analysis would
strongly influence a court to exterd the
time for agency analysis as is authorized
by the bill. Therefore, a procedure is
clrendy available to provide for accurate
and thorough analysis.

The President’s objection to the Hart
amendment, as was the objection to the
time limits, is.one of degree. In light of
the fact that “[tThe FOIA was not de-
signed to increase administrative ef-
ficiency, but to guarantee the public’s
right to know how the government is
discharging its duty to protect the public
interest,” Wellford v. Hardin, 444 F. 2d
21, 24 (1971) disclosure of severable por-
tions of investigatory documents does not
appear to create an unreasonable burden.

In conclusion, the agencies will not be
overburdened for the following reasons:

First. The agencies will be able to
charge search and copying fees—up to
an hour, 10 cents per page-—which
will, in most cases be more than enocugh
to discourage frivolous requests;

Second. The Hart amendment has six
pigeonholes into which the agencies can
place information that they do not want
to release. It is reasonable o expect that
they will find plenty of scope in these ex-
cuses for nondisclosure to» keep them
from being overburdened iy public re-
quests for aceess to their files;

Third. The fact that the agencies can
withhold information: furaished by a
confidential source relieves it of the bur-
den of showing that disclosure would
actually reveal the identity of a confi-
dential source. )

Fourth. The «<lauses providing @ for
“segregation of records” and *‘search
fees” are ambiguous and doubtlessly will
be subject to litigation. If the requests
orave umnecessarily hurdensome. T ene-
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pect that the agencies will fin¢ a -om
pathetic ear in the courts when the {ime
comes for interpreting those se b

If the agencies can show  afi:
months or so that the cost thresho:d i‘
inadequate and that the bene
disclosure are outweighed by th
1 would support supplemental appropri-
ations for the additional staff ana i
necessary an amendmeni to the
permit the agency more discretion ir as
sessing fees for extraordinary reqgus-t

Finally. we must keep our sense of :
portion in considering the Preside
objections to the Freedom of Infox
tion Act amendments. No one s
that our citizens' right to know a
their Governtent can be protécted w
oul, some cosh. It is my conviction t
in the aftermath of Watergate and
recent disclosures about the FBI's eaiit-
ter-intelligence activities, the price
some administrative inconvenience ix -
too much to pay to increase publir ¢
fidence in—and the accountability o -
Government,

This conviction has been bolstered -+
recent disclosures that the Nixon Whiis
House instigated Internal Revenue Ser- -
ice investigations of soecial action grou .-
on the left and in the black commini
As the Washington Post noted,

The absurdity of the sxercise is iling r
by the fact that the Urban League w
among the targets, Iumped in as “raidic:
along wilh several social organizations
hardly merit either the lahe! or the aite
tion they were given by IRS.

The tax laws were not intended o}
used for political harassment. The iv
teresting point about these disclosures :
that they were made possible by
utilization of the Freedom of Info
tion Act.

Second, the Justice Depsartment
cently released a report on the op
tions of the counter intelligence opw
tions of the FBI. Much of this inforn
tion about the use of dirty tricks ag: i
the far left and the far right had beor
revealed earlier this year, again bec«w e
of action taken under the Fresdom o
Information Act.

It is important that this (mmtn have
a strong freedom: of information %
that will make it possibie for the public
to learn of such activities—and o les
of them as quickiy as possible.

Finally, we should remember tha
these amendments were necessary be-
cause the agencics have not made a gond
faith effort to comply with the act. The
President is asking that the agencies e
given more discretion, not less. to unde -
mine the act.

The American Civil Liberties Unici
which has studied the FBI's respors+
to requests for historical information
from scholars over the last 2 years. Tke
ACLU concludes that the FBI's historicu!
records policy has been a dismal failure
In case after case, significant historicsz?
research has been curtailed by adminis-
trative restrictions which often seem ar-
bitrary and unnecessary and heavy cost:
of time and money have been imposet
on the persons requesting access. One
example will sufflce:

Prof. Sander Gilman., chairman
af the Denartment, of German Tifaraenys
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at Cornell University, 1s preparing a bi-
ography of the German playwright
and poet, Bertolt Brecht. On Decem-
ber 14, 1973, the FBI responded to Gil-
man’'s request for access to Brecht mate-
rials by informing him that it had “ap-
proximately 1,000 pages” in its files on
Brecht, and stating initially that if Gil-
man would “submit letters from Brecht's
heirs granting their approval” to his
research, the FBI would provide him
with the materials at a “processing” cost
of $160. )

On January 16, 1974, Professor Gilman
sent the Bureau a deposit and a letier
to him from Brecht's only son, dated a
week earlier, sfating that the son had
“no cbiection to your use of FBI files on
ray father.” Two months later the FBI
provided Gilman with 30 heavily deleted
pages from its Brecht files as the “final
disposition” of his request. It refused
to produce the bulk of the files on the
ground that Gilman had not provided
the Burean with written authorization
from the heirs of each of the hundreds
of persons—many of them public figures,
such as Thomas Mann-—whose names
appear in the files. Included within the
30 pages—3 percent of the entire file,
for which Gilman paid $40, were 8-10
magazine and newspaper clippings on
Brecht’s well-publicized travels in the
United States.

Mr. President, I urge that the Senate
averride the veto.

‘The PRESIDING OFFICER. Who
yields time?

Mr. HRUSKA. Mr. President, I yield
myself 4 minutes.

Mr, President, I supported the free-
dom of information bill as it was re-
ported out of the Senate Judiciary Com-
mittee. It was—and is—my belief that
amendments to the Freedom of Informa-
tion Act are necessary to remove the
obsstacles. to full and faithful compliance
with the mandate of the act to grant
citizens the fullest aceess to records of
Federal agencies that the right of pri-
vacy and effective Government will per-
mit.

The bill was amended on the floor,
however, in a way that could open con-
fidential files to any person who requested
them at the expense of our Nation's
interest in foreign relations and defense
and every individual’s interest in law
enforcement, the right of privacy and
of personal security. Because of these
amendments, the President was com-
pelled to veto this bill.

I. DEFENSE AND FOREIGN RELATIONS
INFORMATION

The first objectionable feature of the
bill concerns the review of classifled
decuments. It is important to stress just
what is and what is not the issue here,
The issue is not whether a judge should
be authorized to review classified docu-
ments in camera. As reported by an
unanimous Judiciary Committee, the bill
contained a provision which enabled
the courts to inkpect classified documents
and review the justification for their
classification. And the President, in his
veto message, stated that he was pre-
pared to accept such a provision.

No, the issue is not whether a court

should -be able to question an agency’s
decision to affix a classification stamp to
a document. Instead, the issue is whether
this judicial scrutiny should be un-
checked. It is one thing to empower a
court to review a document to determine
whether the executive's decision to class-
ify was arbitrary or clearly unreasonable.
It is patently different to authorize a
court to determine in the first instance
whether a document should be classi-
fied or released to the public. The courts
have the facilities and expertise to re-
view executive determinations but they
do not have the facilities or expertise
to make executive determinations. That
is the sole province of the executive
branch.

The vetoed bill does not check judicial
authority. There are no standards, such
as guarding against the arbitrary and
capricious, or requiring a reasonable
basis, to guide the judge's decision. The
judge can disclose a document even
where he finds the classification to be
reasonable if he also finds that the plain-
tiff’s case for.disclosure is equally rea-
sonable. This is not the general rule in
cases of court review of any regulatory
body or executive agency.

It is clear that the President has a
“constifutionally based” power to with-
hold information the disclosure of which
could impair the President’s conduct of
our foreign relations or maintenance of
our national defense. As Justice Stewart
observed in New York Times v. United
States, 403 U.S. 713, 729-30 (1971):

It 18 clear to me that it is the constitu-
tional duty of the Executive—as a matter of
sovereign prerogative and not as a matter of

- law as the courts know law—through the

promulgation and enforcement of executive
regulations, to protect the confidentiality
necessary to carry out its responsibilities in
the fields of international relations and
defense.

In C.&S Air Lines v. Waterman Corp.,
333 U.S. 103, (1948}, the Supreme Court
stated that the

President . . . possesses in his own right
certain powers conferred by the Constitution
on him as Commander-in-Chief and as the
Nation’s organ in foreign affairs.

Acting in these capacities,
preme Court added:

The Presldent has available intelligence
services whose reports are not and ought
not to be published to the world.

Just -this past summer, in an unani-
mous decislon in the United States v.
Niron case, 945.Ct. 3090, 3108 (1974), the
Supreme Court expressly recognized
that the President has a “constitution-
ally based” power to withhold informa-
tion the disclosure of which could impair
the effective discharge of a President's
responsibility. As the Court stated,

As to these areas of Art. IT duties (mili-
tary or diplomatic secrets) the courts have
traditionally shown the utmost defence to
presidential responsibilities , . . Nowhere In
the Constitution, as we have noted earlier,
is there any explicit reference to g privilege
of confidentiality, yet to the extent this in-
terest relates to the effective discharge of a
President’s powers, it s constitutionally
based.

Ancther recent court decision, United
States v. Marchetti, 466 F.2d 1309 (4 Cir.
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1972) is particularly noteworthy. The
Court summarized the law in this area
as follows:

Gathering intelligen:ce information and
the other activities of the Agency, including
clandestine affairs against other nations,
are all within the President’s constitutional
responsibilities for the security of the Na-
tion as the Chief Executive and as Com-
mander in Chief of our Armed forces. Const.,
art. II, § 2, Citizens have the right to criti-
cize the conduct of our foreign affairs, but
the Government also has the right and the
duty to strive for internal secrecy about the
conduct of governmental affairs in areas in
which disclosure may reasonably be thougit
t0 be inconsistent with the national in-
terest . . . (Emphasis supplied.) 466 F.2d
at 1315.

It is clear then that the Constitution
vests in the Chief Executive the au-
thority to maintain our national defense
and to conduct our foreign relations. It
is also clear that in order to discharge
these responsibilities effectively, the
President must take measures to insure
that information the disclosure of which
would jeopardize the maintenance of our
national or the conduct of our foreign
relations is not disclosed to all the world.

From these two points, it should also
be cléar that an attempt to empower a
judge to determine, on his own, whether
this same type of information should be
disclosed to the public infringes on the
constitutional power of the President to
maintain our national defense and con-
duct our foreign relations. To authorize
a court to make its own decision whether
a document should be classified is to em-
bower a court to substitute its decision
for that of the agency and, in certain
cases, the President.

Attempts to grant courts unfettered
bowers of judicial scrutiny of classified
documents have been criticized in sev-
eral recent law reviews. The 1974 Duke
Law Journal, in an article on “Develop-
ments- Under the Freedom of Informa-
tion Act—1973,” states that the amend-
ment of the Senator from Maine (Sena-
tor Muskie) unduly infringes upon the
brivilege of the Executive to protect
national secrets:

In this regard, Senator Muskie racently
proposed an amendment to the FOIA which
would Hroaden the scope of de nove Judicial
review. Pursuant to the proposed amend-
ment a court would be empowered to ques~
tion the Executive’s claim of secrecy by ex-
amining the classified records in camera in
order to determine whether “disclosure would,
be harmful to the national defense or foreign
policy of the United States.” This proposal,
however, extends judicial authority too far
into the political decision-making process, a
field not appropriately within the province
of the courts. A more satisfactory legislative
solution would be a judicial procedure which
would not unduly restrict the Erecutive’'s
prerogative to determine what should re-
main secret in the naiional interest but
which would simultaneously provide a
ltimited judicial check on arbitrary and
capricious erecutive determinations. An ac-
ceptable compromise of these competing in-
terests might be a procedure whereby the
agency asserting the privilege would sepa-
rately classify each document and portions
thereof and prepare a detailed itemization
and index of this classification scheme for
the court. Thus, the court could adequately
ascertain whether the claim of privilege was
based upon a reasoned determination rather
than an arbitrary classification without sub-
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erations that must be weighed in deter-
mining whether material deserves, or in-
deed, requires classification.

I am sure those of us in the Senate who
take a part in the naming and selection
of those who are to serve in judicial ca-
pacities in the courts around the country
do not select those men for their knowl-
edge of military matters and national
security, or even foreign affairs. We
choose them for their legal expertise to
judge, in accordance with standards es-
tablished by law, as to just what the ap-
plication of the law ought to be to situa-
tions; but not to give judgment them-
selves, to make the decisions, in areas
. broperly reserved by the Constitution to

the other branches of the Government.

Notwithstanding this fact, the bill, as
passed, calls for a de novo weighing of
all these factors by the court which
creates confusion and vagueness and, in
my view, will not serve the interests of
clear legislation or assist in the process
of making available sensitive classified
material. :

I preferred the Judiciary Committee’s
approach to this problem which com-
pelled a court to determine if there is a
reasonable basis for the agency classifi~
cation. If there is a reasonable basis, then
the document would not be disclosed.
Certainly the standard “reasonable
basis” is not vague, it having been ap-
plied in our judicial system for centuries.
This standard and procedure correctly
accord foreign policy and national de-
fense considerations special recognition
aind provides the executive branch with
sufficient flexibility in dealing with these
sensitive matters, '

Mr. President, we must recognize the
competing interests in disclosure and
confidentiality, While a judge should be

- able to review classified documents to
determine whether there is a reasonable
basis for the classification, he should not
be empowered to second-guess foreign
policy and national defense experts.
‘While a law enforcement agency should
not be authorized to hide all types of in-
formation, it should be given the tools to
protect information the disclosure of
which could likely invade a person’s pri-
vacy, or impair the investigation.

I believe that the competing interests
In disclosure and confidentiality are ac-
commodated only if the enrolled bill is
amended with the changes proposed by
the President.

The Senate and the House of Repre-
sentatives should have no trouble in do-
ing that. It is, therefore, my hope that
the veto of the enrolled bill is sustained
80 that we can reenact this legislation
with necessary amendments.

‘The PRESIDING OFFICER. Who
yields time?

Mr., KENNEDY. Mr. President, how
much fime remains?

‘The PRESIDING OFFICER. The Sen-
ator from Massachusetts controls 13
minutes.

Mr, KENNEDY. I yield myself 3
minutes.

I ask unanimous consent that Dorothy
Parker of Senator Fone’s staff be ac-
corded the privilege of the floor during
the consideration of this matter.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. KENNEDY. Mr. President, the Sen-
ator from Michigan has correctly stated
the situation which occurred with respect
to his amendment to this legislation
which was adopted on the floor. His
amendment initially protected against
the disclosure of the identity of an in-
former. We decided in conference, how-
ever, as a result of a specific request from
the President, to change that to protect
confidential sources, which broadened it
and provided a wider degree of protec-
tion. :

‘Then we also provided that there be
no requirement to reveal not only the
identity of a confidential source, but also
any information obtained from him in
a criminal investigation. The only source
information that would be available
would be that compiled in civil investi-
gations. The arguments made about this
particular issue today sounded like argu-
ments directed more toward the initial
amendment of the distinguished Senator
from Michigan rather than actually to
the resulting language that emerged from
the conference.

I might add parenthetically, Mr. Pres~-
ident, that this was actually language
suggested by the distinguished Senator
from Nebraska in behalf of the admin-
istration. So it really could not be all
that bad. :

On the second question, Mr. Presi-
dent, which the Senator from Ohio men-

‘tioned, and which has been “discussed

here with respect to the examination in
camera of certain information, the Sen-
ator from Maine, I think, has provided
a rather complete response in his state-
ment which makes the record complete.
But it is important to note that today
judges are cxamining extremely sensi-
tive information and carrying out that
judicial review responsibility very well.
We can think of recent cases—the Pen-
tagon Papers case, the Ellsberg case, the
Watergate case, the Keith case where
the key issue involved national security
wiretaps, the Knopf case involving CIA
material in a book written by a former
CIA official—where courts have met
these responsibilities, and have been ex-
tremely sensitive to the whole question
of national defense and national se-
curity.

I mention at this point here what the
Supreme Court said in the Keith case.
The Court said:

We cannot accept the Government's argu-
ment, that internal security matters are too

. subtle and complex for judicial evaluation.

Courts regularly deal with the most difficult
issues of our society. There is no reason to
believe that federal judges will be Insensi-
tive to or wuncomprehending of the issues
involved in domestic security cases.

This is important:

If the threat is too subtle or complex for
our senior law enforcement officers to con-
vey its significance to a court, one may
question whether there is probable cause for
surveillance.

Mr. President, on both of these mat-
ters I want the record to be extremely
clear that, in our Administrative Practice
Subcommittee, the full Judiciary Com-
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mittee, and on the Senate floor, they were
considered in great detail. They were the
principal matters discussed in the course
of the conference.

We have been extremely sensitive to
these objections raised by the adminis—
tration and, it seems to me, the bill we
are considering is a reasonable accom-~
modation of the views of the administra-
tion. However, it also carries forward
the central thrust of the legislation
passed by the Senate. I would hope those
arguments which have been made in
opposition to those provisions would be
rejected.

If I may, I would like to yield 3 min-
utes to the Senator from Tennessee and
then to the Sehator from North Caro-
lina. -

Mr. BAKER. Mr. President, I thank
the distinguished senior Senator from
Massachusetts for yielding,

Mr. President, events of the past 3
years have dealt harshly with the con-
cept of “secrecy” in Government. We
have witnessed two national tragedies—
Watergate and the Vietnam war—which
might not have occurred, and surely
would have suffered an earlier demise
had not the President and his advisers
been able to mask their actions in
secrecy.

This experience, coupled with my be-
lief in the axiom that “sunshine is the
most effective disinfectant,” prompted
my support for HL.R. 12471, the Freedom

* of Information Act Amendments of 1974.

I regret that President Ford returned
this legislation to the Congress without
his approval, and I shall vote to over-
ride his veto. While I believe that the
President’s action was taken in good
faith, I particularly disagree with his
proposal that judicial review of classi-
fled documents should uphold the classi-
fication if there is a reasonable basis to
support it.

During my tenure as a member of the
Senate Select Commitiee on Presidential
Campaign Activities, T reviewed literally
hundreds of Watergate-related docu-
ments that had been classified “secret’
or “top secret” or the like. It is my
opinion that at least 95 percent of these
documents should not have been classi-
fied in the first place and that the Na-
tion’s security and foreign policy would
not be damaged in any way by public
disclosure of these documents. Yet,
despite several formal requests by the
Senate Watergate Committee, the Cen-
tral Intelligence Agency, in particular,
has declassified these documents and
evinces no intent of so doing.

In short, recent experience indicates
that the Federal Government exhibits n
proclivity for overclassification of in-
formation, especially that which is em-
barrassing or incriminating; and I
believe that this trend would continue if
judicial review of classified documents
applied a presumption of validity to the
classification as recommended by tha
President. De novo judicial determina-
tion based on in camera inspection of
classified documents—as provided by
the Freedom of Information Act amend-
ments passed by the Congress—insures
confidentiality for genuine military,
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absurdity of the exercise is lustrated by the
ract that the Urban League was among the
targets, lumped in as “radical” along with
several social organizations that hardly merit
either the label or the attention they were
given by IRS. As we have had occasion to
say in the past, the tax laws were not in-
lended to be used for political harassment.
The interesting point about these latest dis-
closures is that they were made possible by
the utilization of the Freedom of Informa-
tion Act.

In the same vein, the Justice Department
rcleased a report earlier this week on the
operations of the counter intelligence opera-
tions of the FBI. Much of this information
about the use of dirty tricks agalnst the
far left and the far right had been re~
vealed earlier this year, again because of
action taken under the Freedom of Informa-
tlon Act. Attorney General William Saxbe
felt compelled, on the basis of what the
Justice Department had been forced to re-
lease about the program, to order a study
of what the FBI had done. Mr. S8axbe found
aspects of the program abhorrent. But FBI
director Clarence M. Kelley actually defended
the practices of his predecessor, J. Edgar
Hoover. This 18 a good example of how im-
portant it is that this country have a strong
Freedom of Information law that will make
it possible for the publie to learn of such
activities—and such attitudes on the part of
officials In sensitive and powerfu! jobs—and
to learn of them as quickly as possible.

The Freedom of Informafion Act is not
a law to make the fask of journalists easler
or the profits of news organizations greater.
It is, in other words, not special interest
legislation in the sense that the term is ordi-
narily used. It is speclal interest legislation
in that it is intended fo assist the very
special interest of the American people in
being better informed about the processes
and practices of their government. This is a
point President Ford’s advisers missed badly
at the time of the veto. One of them is
alleged to have said that if the President
vetoed the bill, “who gives a damn besides
The Washington Post and the New York
‘Times?” The truth of the matter is that this
legislation goes to the heart of what a free
society is about. When agencies of govern-
ment such as the FBI and IRS can engage
in the kind of activity just revealed, it is
serious business. That's why we should all
give a damn-—especially those who are to cast
their votes today and tomorrow.

SPRECH BY SENATOR ERvIN

Mr., President, I rise in support of this
amendment. It seems to me that we ought
not to have artificial weight given to agency
action, which the bill in its present form
certainly would do.

It has always scemed to me that all judicial
questions should be determined de novo by a
court when the court i3 reviewing agency
action. One of the things which has been
most astounding to me during the tlme I
have served in the Senate is the reluctance
of the executive departments and agencies to
let the American people know how their Gov-
ernment is operating. I think the American
people are entitled to know how those who
are entrusted with great governmental power
conduct themselves.

Several years ago the Subcommittee on
Constitutional Rights, of which I have the
privilege of being chairman, conducted quite
an extensive investigation of the use of mili-
tary intelllgence to spy on clvilians who, in
most instances, were merely exercizing their
rights under the first amendment peaceably
to assemble and to petition the Government
Tor redress of grievances, At that time, as
chalrman of that subcommittee, I was in-
formed by the Secretary of Defense, when
the committee asked that one of the com-
manders of military intelligence appear be-
fore the committee to testify that the De-

partment of Defense had the prerogative of
selecting the wisnesses who were to testify
before the subcommittee with respect to the
activities of the Department of Defense and
the Department of the Army.

On another occasion I was Informed by the
chief counsel of the Department of Defense
that evidence which was quite relevant to
the committee’s inquiry, and which had been
sought by the committee, was evidence
which, in his judgment, neither the commit-
tee nor the American people were entitled to
have or to know anything about.

And so the Freedom of Information Act,
the pending bill, Is designed to make more
secure the right of the American people to
know what their Government is doing and
to preciude those who seek to keep the Amer-
ican people in ignorance from being able to
attaln their heart’s desire.

I strongly support the amendment offered
hy the distinguished Senator from Maine,
of which I have the privilege of being a co-
sponsor, because it makes certain that when
one is seeking public information, or infor-
mation which ought to be made public, the
matter will be heard by a judge free from any
presumptions and free from any artificial
barriers which are designed to prevent the
withholding of the evidence; and I sincerely
hope the Senate will adopt this amendment.

Mr. MuskIe., Mr. President I yield to the
Senator from North Carolina.

The PrEsinING OrrFICER. The Senator from
North Carolina is recognized.

Mr. ErviN. Mr. President, the question in-
volved here would be whether a court could
determine this is a matter which does af-
fect national security. The question is
whether the agency Is wrong in claiming that
it does.

The court ought not to be required to find
anything except that the matter affects or
does not affect national security. If a judge
does not have enough sense to make that
kind of decision, he ought not to be a Judge.
‘We ought not to leave that decision to be
made by the CIA or any o’che-r branch of
the Governrent.

The bill provides that a court caunot re-
verse an agency even though it finds it was
wrong in classifying the document as being
one affecting national security, unless it
further finds that the agency was not only
wrong, but also unreasonably wrong.

‘With all due respect to my friend, the
Senator from Nebraska, 1s it not ridiculous
to say that to find out what the truth is, one
has to show whether the agency reached the
truth in a reasonable manner?

Wy not let the judge determine that ques-
tion, because national security is information
that affects natlonal defense and our dealings
with foreign countries? That is all it amounts
to.

If a judge does not have enough sense to
make that kind of judgment and determine
the matter, he ought not to be a judge, and
he ought not to inquire whether or not the
man reached the wrong decision in an un-
reasonable or reasonable manner.

‘The PREsSImING OFFICER. Who yields time?

Mr. HrRUSKA. Mr. President, I yield myself
3 minutes.

Mr. President, will the Senator respond to
a question on that subject? He and I have
discussed this matter preliminarily to com-
ing on the floor.

If a decision is made by a court, either
ordering a document disclosed or orderng it
withheld, is that judgment or order on the
part of the district court judge appealable
to the circuit court?

Mr. Erviw. I should think so.

Mr. Hruska. What would be the ground of
appeal?

Mr. ErviN. The ground ought to be not
whether a man has reached a wrong decision
reasonably or unreasonably. It ought to be
whether he had reached a wrong decision.

Mr. HMrusiA. I did not hear the Senator.
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Mr. ErviN. The question involved ought
to be whether an agency reached a correct
or lncorrect decision when it classified a
matter as affecting national security. It
ought not to be based on the question wheth-~
er the agency acted reasonably or unrea-
sonably in reaching the wrong decision. That
is the point that the bill provides, in effect.
In other words, a court ought to be search-
ing for the truth, not searching for the rea-
son for the question as to whether someone
reasonably did not adhere to the truth in
classifying the document as affecting na-
tional security.

Mr., Hrusxa. The bill presently provides
that a judge should not disclose a classified
document if he finds a reasonable basis for
the classification. What would the Senator
from North Carolina say ih response to the
following question: Should a judge bs able
to go ahead and order the disclosure of a
document even if he finds a reasonable basis
for the classification?

Mr. Ervin. I think he ought to require the
document to be disclosed. I do not think
that a judge should have to inquire as to
whether a man- acted reasonably or unrea-
sonably, or whether an agency or department
did the wrong thing and acted reasonably
or unreasonably.

‘The question ought to be whether classi-
fying the document as affecting national
security was a correct or an incorrect de-
cision. Just because a person acted in a
reasonable manner in coming to a wrong
conclusion ought not to require that the
wrongful conclusion be sustalned.

Mr. Hauska. Mr. President, I am grate-
ful to the Senator for his confirmation that
such a decision would be appealable,

However, on the second part of his answer,
I cannot get out of my mind the language
of the Supreme Court. This is the particular
language that the Court has used: Decisions
about foreign policy are decisions “which the
judiciary has neither aptitude, facilities, nor
responshility and which has long been held
to belong in the domain of political power
not subject to judicial intrusion or inguiry.”
. & 8. Air Lines v. Waterman Corp., 333 U.S.
103 (1948).

That is not their field; that is not their
policy.

Mr. ErviN, Pardon me. A cowrt is com-
posed of human beings. Sometimes they
reach an unreasonable conclusion, and the
question would be on a determination as
to whether the conclusicn of the agenecy
was reasonable or unreasonable.

The PRESIDING OFFICER. The Sen-
ator’s 3 minutes have expired.

Mr. HRUSKA. Mr. President, I yleld
3 minutes to the Senator from South
Carolina.

Mr. THURMOND. M;i. President, the
Freedom of Information Act, HR. 12471,
was vetoed by President Ford on October
17, 1974, I rise in support of the Presi-
dent’s veto decision and ask that my
colleagues join me in this effort.

My decision to support the President
on this veto is based upon several key ob-
jeetions which the President expressed
regarding this legislation.

If this bill is allowed to become law,
classified documents relating to our na-
tlonal defehse and Zforeign relations
would be <ubjected to an in camera
Judicial review.

In his veto message, the President
stated that he was willing to accept the
provision which would enable courts to
inspect classified documents and review
the justification for their classification.

However, the issue is not whether a
Jjudge should be authorized to review in
camera classified documents relating to
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former” to protecting the identity of a
“confidential source” to assure that the
identity of a person other than a paid in-
former may be protected. The language
has also been broadened substantially
to protect from disclosure all of the
information furnished by a confidential
source to a criminal law enforcement
ageney if the information was compiled
in the course of a criminal investigation.
"Thus, not only is the identity of a confi-
dential source protected but also pro-
tected from disclosure is all the informa-
sion furnished by that source fo a law
enforcement agency in the course of &
criminal investigation.

There are two other substantive
changes in the bill now before the Sen-
ate as compared with the bill orig-
inally passed by the Senate. First, the
bill now provides an exemption from
disclosure of investigative records which
would “endanger the life of physical
safety of law enforcement personnel.”
The bill as originally passed by the Sen-
ate contained no such exemption.

Second, the original bill included an
exemption from disclosure for investiga-
tory records which constituted a “clearly
unwarranted invasion of personal pri-
vacy.” The bill as it is now before the
Senate strikes the word “clearly” and
exempts from disclosure investigatory
records which constitute an “unwar-
ranted invasion of personal privacy.”
Thus, the agency could withhoeld investi-
gatory records which would constitute
an unwarranted invasion of privacy
rather than be forced to show that the
material was a “clearly” unwarranted
invasion of privacy.

The conference changes from the lan-
guage of the original bill satisfy my
objections to the bill, as they have over-
come the substantive objections I had
to the bill in its original form, and I
shall now support the bill and vote to
override the Presidential veto.

I again thank the Senator for yielding.

Mr. BAYH. Mr. President, the Ameri-
can system is built on the principle of
the openness of public debate and the
accountability of the Government to the
people. The greatest danger to both
these fundamental principles lies in ex-
cessive Government secrecy. As the
power and size of the executive branch
has grown in recent years, so has its
ability to cloak its actions which broadly
affect the American people and to con-
ceal those who are responsible for them.

It was 16 years ago that we in the
Congress first recognized the dangers
of bureaucratic secrecy when we enacted
a one sentence amendment fo a 1789
“housekeeping” law which gave Federal
agencies the authority to regulate their
business. It read:

This section does not authorize with-
holding information from the public or
limiting the avallablity of records to the
public.

It quickly became clear, however, that
this rather broad language was not suffi-
cient. Therefore in 1966, after more than
a decade of hearings, investigations, and
studies, we enacted much more compre-
hensive legislation which we termed the
«“Freedom of Information Act.” But the
bureaucracy was not to be so easily un-
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veiled. There were many loopholes which
legions of buresucratic lawyers, with
some help from the courts, managed to
enlarge into gaping and blanket exemp-
tions. For example, take the exemption
contained in the 1966 act for “Law En-
forcement Activities.” This exemption
came to be interpreted as including such
things as meat inspection reports, reports
concerning safety in factories, "corre-
spondence between the National High-
way Traffic Safety Administration and
the automobile manufacturers concern-
ing safety defects, and reports on saiety
and medical care in nursing homes re-
ceiving federal funds.

That is not to say, Mr. President, that
the 1966 act did not accomplish some
significant breakthroughs. Recently, for
example, n Freedom of Information Act
suit uncovered the fact that the Nixon
White House had instigated Internal Re-
venue Service investigations of social ac-
tion groups on the left and in the black
community. Included among these “radi-
cal” groups was the Urban League. In
the same vein, the Justice Department
earlier this week released a report on the
counterintelligence operations of the
FBI. The initial aspects of this police
state-type of operation were revealed by
a Freedom of Information Act lawsuit.
But the loopholes remain.

Congress then responded this year
with a bill to provide for some 17
amendments to the 1966 law. Lengthy
and full hearings were held in both
Houses. - All of the competing interests
were heard. Once the legislation reached
the Senate-House conference committee,
of which I was a member, significant con-
cessions were made to the administra-
tion’s objections. Yet almost inexplicably
President Ford heeded the advice of the
self-interested bureaucracy, who had
likewise opposed the first legislation in
1966, and he vetoed the bill. In doing so,
he dealt another crushing blow to his
self-professed image of openness and
candor in Government.

Let me examine, briefly, the stated
reasons for the President’s veto. They
are basically two. First, that the bill
would have unconstitutionally com-
promised our military or intelligence
secrets and diplomatic relations by al-
lowing a U.S. district court to review
classified documents. Second, that the
bill would have placed unrealistic bur-
dens on agencies by requiring them to
respond within a finite period of time to
requests for information. To me it is
abundantly clear, after carefully exam-
ining all of the arguments, that these
concerns are completely misplaced and
without merit.

The first exemption to the present
Freedom of Information Act states that
the act does not apply to matters that
are “specifically required by Executive
order to be kept secret in the interest of
the national defense or foreign policy.”
That section has been interpreted by the
Supreme Court to mean that Congress
granted to the Executive sole discretion
to classify documents—Environmental
Protection Agency v. Mink, 410 U.S. 73
(1973). The Court went on to say that
because of this statutory construction
the courts could not review the decision
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of an executive branch employee io
classify nor could the court even examine
the document in camera. However, the
court also indicated that there were no
constitutional barriers to full court re-
view, and that Congress had the power
to change the law if it saw fit to do so.
The proposed amendmeunts before us to-
day provide for full court review of clas-
sification decisions made pursuant to Ex -
ecutive order. The executive branch still
would have the power to make the rules
and decision governing classification.
This bill merely makes it clear that the
courts may determine whether those
rules are being followed.

The President wants documents that
are claimed to fall within the national
security exemption treated differently
than documents that are claimed to fall
within the other exemptions. He wants
a court to ignore whether or not the clas-
sification decision was right or wrong

and only determine whether the agency

official acted reasonably or unreasonably.
Under this approach s situation could
arise where a judge determines that a
document is not properly classified and
should be public, but that the Secretary
of State acted reasonably in classifying
the document and therefore it remains
secret. In other words, for a document to
be released a judge must find that the
Secretary of State acted unreasonably.
There is no constitutional basis to sup-
port this result, and it is contrary to the
spirit of the Freedcm of Information Act.

Second, President Ford objects to the
finite time limits provided for by the bill
and seeks to have them relaxed, espe-
cially as they apply to law enforcement
agencies. The time limits would allow 10
working days, 2 weeks, for an initial re-
sponse and 20 working days, 4 weeks, to
respond to administrative appeals. In ad-
dition an agency can extend the time for
up to 10 working days, 2 weeks. This adds
up to 2 months time in which an agency
has to respond to a reguest for informa-
tion. The President calls this “simply un-
realistic.” Two months is more than ade-
quate. To allow more time would be to
allow agencies to continue their current
practice of using delay to discourage re-
quests for information. Moreover, the bill
permits a court in exceptional circum-
stances to delay its review of a case until
an agency has had sufficient time to re-
view its records. In other words, after the
2 months of administrative deadlines
have lapsed and after a complaint has
been filed with the court, the court still
has the discretion to grant the agency
more time if exceptional circumstances
warrant. These provisions more than
adequately satisfy the President’s con-
cern for flexibility.

In short, Mr. President, a close exami-
nation of the administration’s objections
to this bill reveal their insubstantiality.
If we have learned anything from the
political events of the past 2 years, it
should be that openness and accounta-
bility in Government are crucial to the
preservation of our democracy. Yester-
day the other body acted overwhelmingly
to reassert this principle by overriding
this ill-advised veto. I urge my colleagues
to do likewlse.

Mr. METCALF. Mr.

President, the
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from the Denver Post. William
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s Congress reconvenes aifter vhe elec-

. Tecess, 1t ought to act promptly--and de-

rely—to override President Ford's veto

ential amendments to the Freedom of

nation Act.

o amendments, embodied in the bii
2471, are designed 1o improve the sev-
wr-0id FOL law by removing burean-
vbstacies in the way of freer publir
to governmental documents.

di. Bord’s veto of H R, 12471 is ‘n direc:
3 idiction of his avowal of an “open ad-
ation ” Further, his derands for more
sionis from Congress on FOIL amend-
raise additional duestions ahout. the
ibility of his openness pledge.
niress has gone more than halfway to
administration obiections to the arigi-
#OT changes considered on Capltol Hill.
IS ate conference committes
1, eme sgmﬁ Was A genuine compromise

hetween congressional rerresentafives
Jdustice Department experts.

Mr. Ford got iour cut of the five changes
i recommended 1o the comomittee. Yet not

~nly did Mr. Ford veto the final bill, but he
odded a new demand o hig oriring! nro-
posals.

In his vetss messare, President Pord con-
lended for the first tirie that lengthy in=-
vestigatory records shovld not be disclosed
vl the grounds that lav enforcement sgen-
“ius 4o not pave enough competent officers
12 ztudy the recovds, e nlso restated his
rarlier demand that Congress shouid not give
the ecourts as much power ag the bill pro-
vides Lo decide on swhaelhapr o tnciments
should be withheid for renunang of natinnal
secnrity.

wir. Ford’s vels also prevente
vemenss i the FOIL law ranging from the
tting of remsonable tirae limits for federal
agencies to answer requests for public rec-
ords to requiring agencias to file : shivinal pes
porls on compliaare of Lt e law,

The amendments in strengthe: rOY
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12471 passed the Eouse with only two
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and
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vero.,

Mr. MONDALRE. Mr. President, over a

century ago. one of the greatest leaders
Nation ever praduced, Abraham
meln expressed his faith in the Amer-
inan people Lincoln said:
T am a firm belicver in the peopie, if given
truth, they can be denended upon to
meet any national erisis. The gresi point is
to bring them the real facts

"‘

iho

Eight years ago, th: Congrc::zs passed
&.;Ad President Lyndon Johnsen signed

ilie Freedom of Information Act, which
was intended to aid the people in thelr
search for the truth, The act was a rec-
iition of the sad fact that all too
cilen our Government's desire to cover
up the lruth from public view took prec-
ence over the need {o bring this truth
; the people. The Freedom of Informa-
on Act held cut great promise for the
tion’s media and for every American
zen to gain the information they
aeeded from the Federnl Government,
information which is often vital to their
livelihood, their welfare, and even their
freedoms. The act sought to place into
law one more concrete manifestation of
* society’s respect ior the truth and
our willingness, if need be, to sacrifice
ciwvenience 1 order to uncover the
facts.

Sadly, the vears sirce 1966 have not
produced the increas: in Government
responsiveness which we had honed
would follow enactment of the Freedom
of Information Act. Indeed, secrecy has
hecome even more of a hallmaxk of Gov-
ernment actions in recent years than
gver before in our historv. And for the
first time in 200 years, a President was
forced to resign because he refused to
Zive the Nation the facts we deserved
about Government wrongdoing at the
highest level.

Every day, at lower levels of Govern-
ment, Federal agencies have regrettably
undertaken coverups which have also
undermined the confid:nce of the Amer-
ican people in their Government. While
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to revise the act extensivelyw
conpliang

; ol Tuiforrastio:s:
amendments of 1974 are an altem
improve compliance with the act. w
is needed to make it a beticr vehicle
learning the truth. Under the oulsia

leaders of the distineuad

ator from Mass CKr
the Congress has made every att
fashion legislation which will
the procedural loorholes througl «
Federal agencies avoided compliz:
the past, while at the same time afi
adequate protection for
mental interests in sensitive or na
security information

I believe that the Congiess has
this job well, and I was. therefca;e, ¢
tressed and disappointed that Presid:
Ford saw fit to velo this bill. Onk:
months ago, President Ford came i
office on the heels of the most s
and repressive administration
history. His pledge was to open up
ernment and make it more responsi
the peopic. And yet the President
espousing the rhetoric of openness b
chosen tc implement the policy of
crecy, through his veto of this legislation.
His principal objections-—to thoss :
tions of the bill dealing with in camrn
inspection of classified documen
the disclosure of agency investi
files—are, I believe, without justification
Ia fact, tire Congress has made ever Vo
tempt to overcome any legitimate
tious based on naticnal security
enforcement grounds, and has ac
many modifications in language des
to .1ccompllsh these ends. The legisia
on which we will shortly be votir
balanced compromise, which safe
the legitimate interesits of the Gove
ment while expanding the ability uf ¢
zens to obtain the information they
to maintain & vital and free societ:

I am hopeful that the Senate
override this most unfortunate veto, 1.
in so doing will reaflirm our commy tie
io openness in government. The Amie
call people are tired of the politics of see -
recy. They are demanding a poliiics i
honesty and openness. And eractirent o
the Freedom of Information Act a i
ments of 1974 will be an important
toward restoring the faith of
people in their Government.

Mr. President, I ask unarimow: soo-
sent that an excellent editorial from the
Minneapolis "Tribune, outlining scme of
the principal issues involved in this v«
to override, be inserted in the Ferony
at the conclusion of my remarks

[ 3T
LT

ST

EE S BRI

Approved For Release 2005/06/09 : CIA-RDP75B00380R000700010001-7



November 21, roved For BRIERER BRI % PP TRQYAER000700010001-7

There being no objection, the editorial
was ordered fo be printed in the RecCORD,
as follows: o
[From the Minneapolis Tribune, Oct. 21,

19741

Mzn. FORE AND THE “RicrT To KnNow™

In 1966, when the first Freedom of In-
formation Act was passed, Gerald Ford, then
a congressman, voted In favor, along with
306 other House members, despite the op-
pogition of many federal agencles. Passage
put Lyndon Johnson on the spot, but he
took -the heat and signed the bill.

Now President Ford is on a similar spot.
Early this month Congress passed a bill to
close major loopholes in the 1966 “right«to-
kuow” act and make it a sharper tool for
vitizens to dig out government secrets. As
" in 1966, th bill was opposed by virtually all
government agencies, but had the support
-of many House Republicans, including Min-

nesota Reps. Quie and Franzel (Nelsen and -
Zwach did not vote). On Thursday, Mr. Ford -

veoted the bill as “unconstitutional and
unworkable,”

‘The bill’s key provision empowers federal
courts to go behind a government secrecy
- stamp and examine contested material in
ecamera to see if 1t has been appropriately
classified. The bill exempted nine categories
of material ranging from secret national-
security information to trade secrets and
law-enforcement investigatory records.

Despite the exemptions—and despite the
fact that federal judges already have the
right to review classified information in
criminal cases—Mr. Ford objected. The pro-
vision, his veto inessage said, would menn
that courts could make what amounted to
“the Initial classification decision in sensi-
tive and complex areas where they have no
" expertise.” It could adversely affect intelli-
gence gecrets and diplomatic relations. “Con-
iidentiality would not be maintained if many
millions of pages of FBI and other investi-
gatory law-enforcement files” were not pro-

. tected.

The veto has met with strong congres-
sional criticism. Sen. Kennedy, one of the

bill’s major backers, called 1t “a distressing .

new example of the Watergate mentality
that atill pervades the White House.” Rep.
Moss, an author of the 1966 act, said there is
“no valldity to the fears expressed by the
president . . . He is buying the old line of
the Intelligence and defense community
thhat all information they have is sacrosanct.”

Coming from a president who has prom-
ised “open” government, the veto surprised
those who had expected him to sign, espe-~
cially since Congress had salready incor-
porated in the bill modifications he sug-
gested last summer, But, according to re-
ports from Washington, Mr. Ford finally
bent to the wishes of the National Security
Council, which led the federal agencies' op-
position. Mr. Ford says he will submit new
proposals next session, but it is unlikely
that they will do as much for the public’s
“right to know" as the vetoed bill,

‘There is a good chance Congress will over-
ride the veto. It has the votes. We hope it
uses them,

Mr. HUGH SCOTT. Mr. President,
just prior to the recess, President Ford
vetoed the Freedom of Information Act
amendments. In his veto message, the
President cited several objections, in-
cluding adverse impact on military or in-
tellivence secrets and diplomatic rela-
tions, loss of confidentiality in law en-
forcement matters, and infiexibility with
regard to procedures associated with the
release of information to the public.

I am sympathetic with the President’s
objections. I agree with him the “the
courts should not be forced to make what
amounts to the initial classification deci-

- deadline

sion in  sensitive and complex areas
where they have no particular expertise.”
I agree with him that it would be very
difficult for the Government to prove to
a court that disclosure of detailed law

- enforcement investigatory files would be

harmful. And I agree with him that “ad-
ditional latitude” must be provided Gov-

ernment agencies during the informa-

tion release period.
However, in spite of my sympathy
with the purpose of the veto, I am con-

. vinced that I must vote to override. The

bill proposed 17 specific amendments to
the Freedom of Information Act; 14 of
these pick up the slack that has devel-
oped since 1966 to facilitate public access

. to information. The balance of the bill

tilts in a responsible direction, and the

good provisions should not be discarded .

bedause there are a few bad provisions.

In fairness to the President, and if the

bill becomes law over his objections,
Congress has an obligation not to lose
sight of his objections in the interest of
national welfare. Therefore, I have sub-
mitted a new bill, which is drafted to
reflect the changes proposed by the
President. If, after a trial period, the law
proves defective as the President insisted
that it would, Congress must respond
quickly and in a responsible way.

I have been in Congress a long time.
I have seen Presidents of both political
parties misuse secrecy stamps. On bal-
ance, too much information is withheld
from public -scrutiny, and the trend
must be reversed. The President and the
Congress have a duty to protect the pub-

lic from unwarranted secrecy and 0 pyooutive's use of the “secret” stamp . . .

protect the Nation from losing its ability
to protect itself. '
Mr. RIBICOFF. Mr. President, on
Cctober 17, President Ford vetoed the
Freedom of Information Act Amend-

ments which were overwhelmingly ap- -
proved in both Houses of Congress. Yes- -
" terday, by a vote of 371 to 31, the House

of Representatives reaffirmed that man-

~ date.

In his veto message, Mr. Ford's con-
viction was that the bill is unconstitu-
tional and unworkable.

The President’s objections to the bill
seem fo be three: First, that our military
secrets and foreign relations could be
endangered. Second, that a person’s right
to privacy would be threatened by pro-
visions of the bill requiring disclosure
of FBI files and investigatory law en-
forcement files. Third, that the 10-day
imposed upon Government
agencies to reply to requests for docu-
ments and the 20 days afforded for de-
terminations appeal are unrealistic.

A closer examination will show these
fears are unfounded. The President con-
tends that the amendments will jeopard-
ize our national security interests. The
President said that he objected to forc-
ing the courts to make initial classi-
fication decisions “in sensitive and com-
plex areas where they have no partic-
ular expertise.” The FOIAA does not
require the courts to render initial classi-
fication decisions. The act allovs the
courts to imspect in camera classified
records and review the classification to
determine if the material sought is “in

- fact properly classified.”

‘The bill empowers the courts to de-

S19821

classify such records if they determine
that an agency acted arbitrarily. The
bill places faith in the ability of the
judiciary to promote both the national
interest-and the public’s right to infor-
mation, while also encouraging the Fed-
eral courts in making de novo determina-
tions to “accord substantial weight to an
agency’s affidavit concerning the details
of the classified status of a disputed rec-
ord.”

Presently, the executive branch alone
retains the power to declassify docu-
ments. It appears that Mr. Ford regards
such in camera inspection of classified
documents as a usurpation of his con-
stitutional authority to be final arbiter.

The Supreme Court, however, has sug-
gested In the case of EPA against Mink
that Congress has the constitutional
power to grant in camera authority to
the courts when guestions arise concern-
ing the classification of documents. In
the Mink case, the Court held that the
judiciary lacks the power to review clas-
sified documents. However, the majority
opinion suggesfed that Congress could
legislate this power to grant such au-

- thority to the courts. Mr. Justice Stew-

art, in a concurring opinion in the Mink

- case, noted that under the ¥Freedom of
- Information Act, a court has no power {o

disclose information ‘specifically re-
quired by Executive order to be kept se-
cret in the interest of national defense

- of foreigh policy.” Mr. Stewart contin-

ues:
It is Congress, not the Court, that . .. has
ordained unrequestioning deference to the

Without such disclosure, factual informe-
tion .available to the concerned Executive
agencies cannot be considered by the peo-
ple or evaluated by the Congress. And with
the people and their representatives reduced
to a state of ignorance, the democratic proc-
ess is paralyzed.

The House-Senate conferees have
clarified the intent of Congress for in
camera examination of contested rec-
ords in FOI cases. The vetoed bill, in
fact, answers the present weaknesses of
the FOIA, as evidenced in the Mink case,
Congress and the courts have voiced the
belief that the President’s sole power to
classify documents is not absolute.

A second objective offered by the Pres-
ident is that FBI files and other law en-
forcement agency files would be open to
inspection on demand. Both the FOIAA
and existing statutes provide adequate
guidelines to insure that an individuals
right to privacy will not be endangered.
The FOIAA’s exempt from the rule of
mandatory aisclosure the files of law en-
forcement and investigatory agencies if
their production interferes with enforce~
ment proceedings, deprives a person of
his right to a fair trial, constitutes an
unwarranted invasion of privacy, endan-
gers law enforcement personnel or dis-
closes the identity of a confidential
source. It also safeguards information
involving current prosecutions.

The President’s third objection is that
it sets an unrealistic time limit for an
agency to reply to a request for informa-
tion. The time limit prohibits an agen-
cy's use of delaying tactics. Just this
week, the Tax Reform Research Group
listed 99 organizations which were IRS
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With these deficiercics in mind, Con-
gress has attempted o Improve the law.
O March 14, the Foute approved the
1574 amendments by a resounding vote
i 382 Lo & The Senite [ollowed shortly
niereafter and voted overwhelmingly in
Tfavor of tiic new amondments, 64 to 17,
Ciiven that congressional maondate, as
well a5 President Ford’s repeated asser-
ns of his commitment to epenness and
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The constitutional issue is no issue at
n11, As the eminent law professor, Philin
Kurland of the Unive:sity of Chicago, re-
cently obscrved in s letter to Senator
MUSKIE
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pested by the President in this respect
would not decrease the basic improve-
ments in freedom of information under
this act but would prevent jeopardizing
our national defense.

Mr. President, for these reasons, I be~
licve the President’s veto should be up-
held and that the substitute bill which
would include all the basic provisions
and improvements in the freedom of in-
formation contained in this act should
be passed, and I urge the Senate to adopt
this substitute measure.

The PRESIDING OFFICER. Who
yields time? )

Mr. HRUSKA. Mr. President, I sug-
gest the absence of a quorum.

The PRESIDING OFFICER. The clerk

will call the roll.

The second assistant legislative clerk
proceeded to call the roll.

Mr. MANSFIELD, Mr. President, I
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER (Mr.
HeLMs), Without objection, it is so
ordered.

Under the previous order, the hour of )

2 p.m. having arrived, the Senate will
now proceed to vote on overriding the
President’s veto of H.R. 12471, The ques-
tion is, Shall the bill pass, the objections
of the President of the United States to
the contrary not withstanding?

The yeas and nays are required under
the Constitution, and the clerk will call
the roll.

The legislative clerk called the roll.

Mr. ROBERT C. BYRD. I announce
that the Senator from Arkansas (Mr.
FureriGHT), the Senator from South
Dakota (Mr. McGovERN), and the Sen-
ator from Alabama (Mr. SPARKMAN) are
necessarily absent. )

I further announce that the Senator .

from Minnesota (Mr. HumpHREY) is
absent on official business.

I further announce that, if present and
voting, the Senator from Minnesota (Mr.

. Huwesrey) and the Senator from South
Dakota (Mr. McGoverN) would each vote
13 eao.”

Mr. GRIFFIN. I announce that the
Senator from Utah (Mr. BENNETT) is
necessarily absent.

1 also announce that the Senator from
New York (Mr. Buckrey) and the Sena-
tor from Maryland (Mr. MATHIAS) are
absent on official business.

I further announce that the Senator
from Oregon (Mr. HatrieLp) is absent
due to illness in the family.

1 further announce that, if present and
voting, the Senator from Oregon (Mr.
HarrieLp) and the Senator from Mary~
;la,nd (Mr. Martiias) would  each vote
“yea.”

The yeas and nays resulted—yeas 65,
nays 27, as follows:

| No. 494 Leg.]
YEAS-—66

Abouresk Byrd, Robert C. Hartke
Allen Cannon Haskell
Beker Case . Hathaway
Bayh Chlles . Huddleston
Seall Church Hughes
Bentsen Clark Inouye
fitble Cranston Jackson
Biden Domenici Javita
Brock Hagleton Johnston
Brooke Ervin Kennedy
Burdick Fong Maghuson
Hyed, Gravel Mansfield

Harvy ., Jr. Hart McGee

roved For R
A SO

McIntyre Pastore Scott, Hugh
Metcalf Pearson Stafford
Metzenbaum:  Pell Stevens
Mondnle Percy Stevenson
Montoya Proxmire Symington
Moss Randolph Tunney
Muskie Ribicoff Welcker
Nelson Roth williams
Packwood Schweiker Young
NAYS—27

Aiken Goldwater Nuunn
Bartlett Griffin Scott,
Bellmon Gurney William L.
Cook Hansen Stennis
Cotton Helms . ‘Taft
Curtis Hollings Talmadge
Dole Hruska Thurmond
Dominick Long Tower
Eastland MeClellan
Fannin MccClure

NOT VOTING—8
Bennett Hatfield McGovern
Buckley Humphrey Sparkman
Fulbright Mathias

The PRESIDING OFFICER. On this
vote the yeas are 65 and the nays, 27.
Two-thirds of the Senators present and
voting having voted in the affirmative,
the bill, on reconsideration, is passed, the
objections of the President of the United
States to the contrary notwithstanding.

EXTENSION OF THE REHABILITA-
TION ACT OF 1973—VETO

The Senate . continued with the
reconsideration of the bill H.R. 14225, an
Act to extend the authorizations of
appropriations in the Rehabilitation Act
of 1973 for 1 year, and for other purposes.

The PRESIDING OFFICER. Under
the previous order, the Senate will now
proceed to vote on overriding the veto
of H.R. 14225. The question is, Shall the
bill pass, the objections of the President
of the United States to the contrary not-
withstanding?

The yeas and nays are required under
the Constitution, and the clerk will call
the roll,

The second assistant legislative clerk
called the roll.

Mr. ROBERT C. BYRD. I announce
that the Senator from Arkansas (Mr.
FuLsricaT), the Senator from South
Dakota (Mr. McGovern), the Senator
from Alabama (Mr. SPARKMAN), and the
Senator from Missouri (Mr. SYMINGTON)
are necessarily absent.

I further announce that the Senator
from Minnesota (Mr. HuMPHREY) is ab-
sent on official business.

I further announce that, if present
and voting, the Senator from Minnesota
{Mr. HuwmpHreEY), the Senator from
South Dakota (Mr. McGoverN), and the
Senator from Missouri (Mr. SYMINGTON)
would each vote “yea.”

Mr., GRIFFIN. I announce that the
Senator from Utah (Mr. BENNETT) is
necessarily absent.

[ also announce that the Senator from
New York (Mr. BuckLEY) and the Sen-
ator from Maryland (Mr. MATHIAS) are
absent on official business.

T further announce that the Senator
from Oregon (Mr. HaTrIierp) is absent
due to illness in the family.

I further announce that, if present and
voting, the Senator from Oregon (Mr.
HarrierLp) and the Senator from Mary-
land (Mr. Mataxas) would each vote
“yeau”
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The veas and nays resulted—yeas 90,
nays 1, as follows:

[No. 496 Leg.]

YEAS—{
Abourezk Ervin Mondale
Atken Fanhnin Montoya
Allen Fong MoOss
Baker Goldwater Muskie
Bartlett Gravel Nelson
Bayh Griffin Nunn
Beall Gurney Packwood
Bellmon Hansen Pastore
Bentsen Hart Pearson
Bible Hartke Pell
Biden Haskell Percy
Brock Hathaway Proxmire
Brooke Helms Randolph
Burdick Hollings Ribicoff
Byrd, Hruska Roth
Harry F., Jr. Huddleston Schweiker
Byrd, Robert C. Hughes Scott, Hugh
Cannon Inouye Stafford
Case Jackson Stennis
Chiles Javits Stevens
Church Johnston Stevenson
Clark Kennedy Taft
Coock Loung Talmadge
Cotton Magnuson Thurmond
Cranston Mansfield Tower
Curtis MeClellan Tunney
Dole McClure Weicker
Domenicl MoGee williams
Dominick McIntyre Young
Eagleton Metcalf
Eastland Metzenbau:
NAYS—1
Scott,
Wwilliam L.
NOT VOTING—9
Bennett Hatfield McGovern
Buckley Humphrey Sparkman
Fulbright Mathias Symington

The PRESIDING OFFICER. On this
vote, the yeas are 90, the nays are 1. Two-
thirds of the Senators present and voting
having voted in the affirmative, the bill,
on, reconsideration, is passed, the objec-
tions of the President of the TUnited
States to the contrary notwithstanding.

PROTECTION OF THE RIGHT OF
PRIVACY

The PRESIDING OFFICER. Under the
previous order, the Senate will how pro-
ceed to consider S. 3418, which the clerk
will report.

The Sensate will be in order.

The legislative clerk read as follows:

Calendnr No. 1127, S. 2418, to establish a
Federal Privacy Board to oversee the gather-
ing and disclosure of information concerning
individuals, and so forth. and for other pur-
poses.

The Senate proceeded to consider the
bill.

VISIT TO THE SENATE BY MEMBERS
OF THE COMMITTEE ON FINANCE
OF THE GERMAN BUNDESTAG

Mr. LONG. Mr. President, I wish Sen-
ators would remain present for a few
moments while I address a message in
which they are very much interested.

Mr, President, we have in our Chamber
today some of the outstanding parlia-
mentarians of the world. I refer to the
members present in the Chamber of the
Committee on Finance of the Bundes-
tag of the Federal Republic of Ger-
many.

I would like to ask our guests to stand
so that Senators may see them.

. [Applause.l

I would like to ask that those whom 1

introduced raise their hands as they are
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u.m)uunc(i so thal the Members might
i, dirst is the ehairman of that
viter, one of the world’s great
1 Huber, the chairman of the

nitten: Mr., Alten-Nordheim, Mr.
imr, My Schedl, Mr. Schreiber, .

¢, Lir, Wagner, Dr, Weber; they are
z;;amPu by Minister Matthias, Mi
m*:‘b“a Mr. Winkelmann

! i hnke

i LN Mx I ask narii
i (;uusem. thiat the Senate stand m
for § munuites so thai Members
phi et cor friends from West Ger-

ping no objection, the Senaie
: Dam., recessed until 2:37 npane e
qupon, the Senate reassembled when
1 1o order by the Prosiding Officer

ST i
PlErees) .

RERT.C, BYRD Mr. Presidernt,
animous consent. that after the
Lmn of the bill to establish a Fed-
""v bumd 5. 4418, that
nsideration ot
h riles of
ain courts and proceeri-
at the rcaquest of Mr
it has been agreed to. 1
Ve, ny Mxn Ervin.
r CORTIS. Mr. President, reserviry
ght Lo object, what bill was that the
ator wns going to take un?
. ROBERT C. BYRID. The sceorqd
would be Calendar No, 121

Lain courts and nrorsedines,
2118, Very weli. T thank tie

shor.
iv, COTTON, Mr. President, will the
ihshinguished assistant leader vield for a

ROBERT C. BYRD. Ves, sir.

- COTTON. I guess T am interrupi-
or perhaps the Senator was just
to answer what T was zoing in

 ROBERT C. BYRD. Wil rhe Ser:-
uleaqa proceed.

TOTTON, 'Tha ecarsn preference
wihien is that going to be taken un®
- ROBERT C. BYRD. T was talkin-
i $he distinguished chairman of the
nee Committee g moment ago, ap:d
cations I have were that that woul
nobh come up ioday even though it is o
iaged matter,

COYVTON. 1 thank the Senator,
ROBLERT C. BYRD. Mr. President.
will the Senator obtain the floor and
y:id (o me?

PRESIIDING OFFICER

from Nerth Carolina.
ERVIN, Mr. President, T vield i

distinguished maiority whin.

SIT )!NG OFFI( FR. The Ser-

3 e in nob

The Ser-

= Henator may proceed.
. ROBERT C. BYRD. Mr. President.
rimons cansent that the Sena-
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tor from North Caroling. ¢(Mr. ErRVIN} hot
lose his right to the floor by virtue of his
vielding to me.

The PRESIDING DFFIC
ection, it is so ordered.

Withont

S———

CONSIDERATION OF CERTAIN
TEMS ON THE CALENDAR
Presideni
the Sen-
of ihree
both

ASSURING  COMPENSATION  FOR
5 CAUBED BY !
ANCIDENTS INVCLVING

HEACTORE OF U.5. WARE

: inensation iNel mxm
icicor mcidents involvi thie nu-
reacior of a 1.8, warship was con-
.red‘ [o} d to he engrossed for a
third readi read the ihird time and
passed.

The preamiile was agvind to

The joint resolutior., with its nreamble

iz as follows
Whereas it vital to the natic
to [actlitate the ready accentabiliiy of United
States nuclear powered warships  into
iriendly-ioreign ports aid harbor:s; and
Whereas the advent o nuclear resctors
16 varicus efforts throughout the world
‘o develop an appropriate legal regime for
compensating those wha gustain damages in
the event, there should e an incidsnt inyaiv-
ing the operation of nuclear reactors: and
Whereas the United Statss has been exer-
cising leadership in developing legislative
-acasures designed 1o assure prompt and
cquitable compensation in the event a nu-
~lear incident should arise e)ut of the oper
“inn of g nae
as is evidernea
of the Atomic
amended: and
Whereas some form o a: the
prompt  avaitability ol o for
uaumge in the unlikely event o! 4 nuclear
ineident involving the nurclear reactor of a
”“ ited States wamhm would in eonjunction
record that has
tes nunlear pow-
i oughout
of such

qrrrity

: has

ws Lo

ships: NHW
csulved by the Smmte* and House of Rep-

entatives the Uniled Stote. Amearicg
in Congress 2. That it is the npalicy
of the United uateq that will tay elaims

or judgments for bodily iajury. deaih, or
daiage to or ioss of real or persons! property
oven to have resulted froin g nuelear inci-
involyving  the nuvelear reastor of g
ted States warshin: Prosnided That the
injury, death. damage, o1 loss was nob cansed
by the act of an armed
a.\;mi)at or a8 a result o wvil in
ide may amlhorize, u
?@rnm and conditions as he may dire

ravment of such claimsg or {ndgmant
ﬁny contingency funds avallable the Gov
ermment or may certify such clal or judg-
s W the (:ungress Tor appropriatica of
the necessary fun

SBIE ?f(‘ BYRI Mr,

ree engaged i
crection.

President.
P dnammeus consent o have printed
in the Rrcorn an excerpt from the re-
rart (No. 93-1281), esplaining the pur-
noses of the measure,
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voember 27

There being no objection, the ¢
was ordered to be printed in the
as Tollows:

mm\: r‘m &n
narta o for
Itability in i
uu.vc i}eu.;

\‘.’ i add

A TAT

14,
cetved from the foilo

1972, at which time
ving individa
Zumwzit, Chiet

tentl

Hon. U. is Johy
1) ﬂ,‘.te :01‘ Political Af

wan Gt

vienrs Gitder baooo

EES SR I =
mander for Nuclear I'rop
hm“ Bystenes Comy

euilor, Division ol

Bavid
My Bendarinin Fom
Counsel for &
HEHU TN §
Sk Judy
a prop()ﬁr.d
which ws

du

@ eunressed n des
views of the Denartr 1t of State
Defense concorning this problem he

g on the resolution. By let
mbor 4, 1974, (sec Appond’x A)
oi Lrerense expr
sl of
minor alterat
September 17,

118 in larwua
1974 (Appendix I:‘. over
ture of Amb dor-al-Large McClc
Department «f State
on the resolution. Fi
1974, in testimony before i¥
tee In executive gession, Sec
Scihdesinger and Dr, Dix
A¥C, cxpressed their
tivii and lermed it ne 2
On Qctobee 9, 1974, “cle

iwcorporating the DO recommen

were inftroduced in the Senate by Viee -
man Pastore as 8.J. Res. 245, and
House of Representat:ives hy Mr Fa
H.J, Hes. 11¢1. The resolutions 3
ferred vo the Jnint Committee. On
10, 1974, the JYoint Committee met

tive session and vot unanimously -
prove these resolutions and in ados L
report.,

WNEID OFOR B Rl

In ihe opinton of the rommites;
resolution is long overdue W
has been uegotiating forei
U.5. nuclear powered war
Lwenty years has done so
of the lepal assurance of i
it provides That this
tribute to thz remarkable safete
these sghips., With 127 nava
rently in operation, naval
amagsed over 1,200 years
free  operation.  Thisg
record i8 esnepially re
the fact that i
gram is the oidest and targess T
sram it worid. i
From the neginning of b
nncisar DOFET Broprn
nized the newd to est
siong for potentinl re
preredquisite to nationsl ae
new technology. Based an ty
nious opinion o gz
sivadly sddvanced countries,
strict or absclute Nability
reactor accidents was m(,ox,mr 1,tmi L
1.8, Atomic Energy Act i
Frritier extond
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